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REPORTS 


OF 


CASES 

1850. 


ARGUED  AND  DETERMINED 


IN 


THE  ROLLS  COURT 


MUNT,  on  behalf  &c,  t;.  The  SHREWSBURY  and       j^^  kj. 
CHESTER  Railway  Company. 

TTNDER  several  acts  of  parliament  (a),  a  corporation  A  railway 
^    was  created  with  powers  of  superintending  and  ^Jha"river 
preserving  the  navigation  of  the  river  Dee  at  a  standard  upon  the 

-t     . ,  banks  of 

^ep^n-  vhich  the 

company  were 

Afterwards,  by  several  acts  of  parliament  (5)  **  The  erect  wharfs 

Shrewsbury  and  Chester  Railway  Company  **  was  incor-   J^:  *"'L?''® 

poratedi   navigation  of 
the  river 

(a)  11  &  12  W.  3.  c.  24. ;  6      9&  10  rtcL  c.  ccli.  (Consolidat-   having  be- 

G,  2.  C.30.;  14  G.  2.  c.  8. ;  17      ingAct);  9&  10  Fict.  cc.cclxxiv.   come  dete- 

G.  2.  c.  28. ;  and  26  G.  2.  c.  35.      and  cclxxv. ;    10   &    11    Fie/,   "orated,  the 
/-•v  -  -  J ,,.  ^  ..  1     «  ^        ,  company  were 

(b)  7  &  8  Vict,  c,  xcix. ;   8  &      c.  cxliv.;  12  &  13  Ftci.  c.  Iv.  ^^^^  J  g^p. 

9  Vict.  c.  cxv. ;  8  &  9  Vict.  c.  xlii.  j  port  a  bill  for 

improving  it. 
An  injunction  was  granted  to  restrain  the  application  of  the  funds  of  the  company 
towards  that  object. 

Companies  having  funds  for  objects  which  are  distinctly  defined  by  Act  of  Parlia- 
ment, cannot  be  allowed  to  apply  them  to  any  other  purpose  whatever,  however 
advantageous  or  profitable  that  purpose  may  appear  to  be  to  the  Company,  or  to 
the  individual  members  of  the  Company. 

YoL.  xin.  B 


2  CASES  m  CHANCERY. 

1850.       porated,  and  the  usual  powers  were  thereby  given  for 
'■^JT'"*^    makiDg  the  railway  and  branches.     This  railway  com- 
e.  mijpicated  witli  the  river  Die  at  Saltney,  where  there 

fiHRi^noBT  was  a  Station. 

and  Chbstbk 

SS.  ^y  *^^  ^*^  *"'  ^^^  *  *^   ^^-  ^-  *'■  '•  ^*-)  ^^  "*^' 

Tray  company  was  enabled  to  make  and  muntain  such 
piers,  quays,  landing-places,  approachei,  wharfs  and 
other  works  and  conveniencies,  as  they  might  think 
necessary,  for  the  more  effectually  working  the  traffic 
of  the  railway  or  otherwise.  Subsequent  sections  of 
the  act  (a),  limited  the  extent  to  which  the  wharfs 
should  extend  into  the  river  Dee,  and  the  rates  of 
tolls  {b)  to  be  levied  for  loading  and  unloading  at  the 
piers,  and  for  the  use  of  the  warehouses,  wharfs  and 
weighing  machines  of  the  company  (c). 

The  navigation  of  the  river  Dee  had  been  greatly 
n^Iected  by  the  Commisraoners,  and  the  standard 
depth  had  not  been  preserved.  This  had  been  reported 
by  Commissioners  appointed  by  the  Admiralty,  who 
also  reported,  "  that  the  lower  part  of  the  navigation 
was  gradually  filling  up,  and  that  there  seemed  little 
doubt,  that  if  measures  were  not  promptly  taken  to 
remedy  the  existing  state  of  matters,  that  the  channels 
of  the  estuary  would  soon  be  rendered  useless  for  the 
purpose  of  navigation," 

The  access  of  ships  to  the  company's  wharfs  being 
thus  prejudiced,  and  their  traffic  thereby  (as  they  stated) 
impured  and  danutified,  the  rulway  directors,  with  a 
view  to  the  interests  of  the  company,  and  with  the 
Bonoticm  of  a  general  meeting,  introduced  into  parlia- 
ment 

(a)  Sect  li!.  (e)  Sect.  87. 

(6)  Sect.  84. 
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ment  a  bill  for  the  improTement  of  the  navigation  of  the  I860, 
river  Dee ;  whereby  it  waa  proposed,  that  the  conaeiv  muht 
vancy  of  the  river  Dee  should  be  transferred  to  Com*  «. 

missionera  to  be  appointed  thereunder,  with  certain  sbiqb^,tokt 

powers  for  raising  money  and  improving  the  navigation*  and  Chbstbr 

Company* 
This  act,  it  was  stated,  was  strongly  opposed  by  the 

existing  Qonservators,  and  was  alleged  to  have  been 

brought  in  and  supported  by  the  railway  directors  at 

the    expense    and    out    of  the   funds  of  the  railway 

company. 

This  bill,  filed  by  a  shareholder,  on  behalf  &c., 
against  the  company  aiid  the  directors,  prayed  a  declaim 
tttion,  that  it  was  not  within  the  powers  of  the  railway 
company  to  apply  their  funds  in  promoting  the  bill 
in  parliament  at  the  expense  of  the  company,  or  incur 
any  expense  in  the  name  or  on  account  of  the  rail- 
way company,  with  a  view  to  improve  the  naviga* 
tion  of  the  river  Dee  ;  and  for  an  injunction  to  restrain 
the  application  of  the  funds  of  the  railway  company, 
in  or  towards  payment  of  any  expenses  incurred,  or  to 
be  incurred  In  the  prosecution  of  the  bill,  and  from 
taking  any  steps  or  incurring  any  expense,  in  the  name 
or  on  the  account  of  the  railway  company,  with  a  view 
to  improve  the  navigation  of  the  river  Dee. 

A  motion  was  now  made  for  an  injunction. 

Mr.  Turner  and  Mr.  Speed  in  support  of  the  appli- 
cation. The  directors  have  no  right  to  apply  the  funds 
of  the  company  to  purposes  not  authorised  by  the  act 
of  parliament,  which  forms  the  contract  between  the 
shareholders.  The  only  legitimate  object  of  the  com- 
pany is,  to  obtain  a  return  for  their  outlay  by  means  of 
the  railway,  and  not  by  an  interference  in  the  conserv- 

B  2  ancy 


4  CASES  IN  CHANCERY. 

1850.       ancy  of  the  river  Dee.    The  case  is  gorerned  by  CoU 
~M*NT        """*  ^'  "^^^  Eastern   Countiet  Bailway   Company  (a), 
B.  where  directors  of  a  railway  proposed  embarking  the 

Shrbitsbubt  ^""^^^  '"^  *  steam-packet  company,  by  acting  in  conDCO- 
Biiil  Chbstbr  lion  with  whom,  it  was  conceived,  that  the  traffic  on  the 
t;oinpKiy.  Kulway  might  be  increased;  the  Court  held  the  act 
illegal,  and  prevented  it  by  injunction.  The  case  of 
Cohen  T.  Wilkimon  (b)  shews,  that  the  funds  of  nul- 
ways  must  be  applied  only  to  the  specific  purposes  au- 
thorised by  the  act. 

The  case  of  The  Attorney-General  v.  The  Corpora' 
tion  of  Nonoich  (c)  is  in  point.  There  the  corporation 
of  Noncich  was  restruned  from  soliciting,  at  the  ex- 
pense of  the  borough  fund,  a  bill  in  parliament  tq 
enable  them  to  improve  the  navigation  of  the  river 
which  flows  through  that  city  to  Yarmouth. 

Mr.  MaUna  and  Mr.  Giffard,  contrA,  Tho  company 
ia  not  only  authorised  to  construct  a  nulway,  but 
they  are  also  empowered  to  make  quays,  approaches, 
wharfs,  &c,  and  to  take  tolls.  It  is  therefore,  neces- 
sary, for  their  undertaking,  that  the  navigation  of  the 
river,  which  ia  one  of  the  "  approaches,"  should  bo 
preserved,  in  order  to  secure  their  tolls,  and  a  com- 
paratively small^  outlay  will  be  most  beneficial.  The 
right  to  apply  to  parliament  is  therefore  incident 
to  their  powers  and  to  the  duties  imposed  on  them. 
Bright  v.  North  {d),  in  which  case,  the  conservators  of 
river  banks  were  held  authorised  in  employing  the 
funds  ia  watching,  and,  if  necessary,  opposing  a  bill  ia 
parliament  for  a  project  likely  to  be  injurious.  At  law, 
it  has  been  held,  in  The  King  v.  The  Commissioners  of 
Sewers 

(a)   10  Seat.  I.  (c)  16  Jwiow,  285. 

(i)  12  Bcav.  125.  138. ;  and  »ee  (d)  2  Piillipt,  216. 

Sahmoitt  i.  Lahig,  i6,  339.  8T7. 
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Sewers  for  the  Tower  Hamlets  (a),  that  [Commissioners  1850. 

may  make  a  rate  to  defray  law  expenses  bonajide  in-  ^[P^"^"*^ 

ourred  in  the   discharge  of  their  duty*     So  in    The  v. 

Attorney- GeneAl  v*    The  Corporation  of  Norwich  (jb),  shrb^^b^ry 

it  seems  to  have  been  considered^   that  a  municipal  and  Chester 

corporation  is  justified  in  payings  out  of  the  corporate  Company, 
funds,  the  expenses  of  opposing  a  quo  warranto,  if  it 
affects  the  corporation* 

Here  the  step  taken  is  necessary  for  the  preservation 
of  the  company's  property.  It  is  neither  embarking  the 
capital  in  a  speculation  foreign  to  the  objects  of  the 
company,  nor  an  improper  diversion  of  its  funds.  Be- 
sides, no  great  or  irreparable  injury  will  be  done,  the 
Plaintiff's  interest  is  vety  small,  and  the  Defendants 
are  responsible  persons. 

Mr.  Turner,  in  reply* 

The  Defendants  were  perfectly  aware  of  the  ille- 
gality of  the  proceeding;  for  it  appears,  that  at  the 
general  meeting  o{  February  1850,  the  solicitor  of  the 
company  was  asked,  whether  this  application  of  the 
money  of  the  company  would  be  legal,  and  that  the 
solicitor  answered,  **  it  would  not.'* 

The  Masteb  of  the  Bolls.  I  quite  agree  in  his 
opinion.  It  appears  that  this  company  was  at  first  es- 
tablished for  the  construction  of  a  railway  only,  but  it 
being  important  to  make  it  serve  aa  an  outlet  for  the 
minerals  produced  in  the  district  through  which  it 
passed,  a  branch  was  brought  down  to  the  banks  of 
the  river  Dee,  At  that  place,  the  company  was  autho-' 
rised  to  erect  extensive  wharfs  and  warehouses,  and  it 

then 

(a)  1  Bam.  ^  Ad.  232.        (b)  1  Keen,  700.  j  2  Myl  $  Or.  406. 

B  Z 
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\850.       ^en  became  not  onl7  ft  rulway  oompany,  but  also  a 

^T'Y'^'     compaay  for  erecting  wharfs  and  warehooseB.     It  mnst 

V.  have  been  foreseen  that  the'compaDj  might  have  a  Terj 

o„    _? extensive  buaneas  on  these  wharfs  and  within  these 

ami  Chutbr  warehouBes,  and  it  oould  not  fail,  therefore,  to  be  known 
Coin(«my  *°  everybody  concerned  in  thia  railway,  that  they  were 
materially  interested  in  the  navigation  of  the  river  De», 
on  the  banks  of  which  the  wharfs  and  warehouses  were 
to  be  erected.  The  state  of  the  navigation  must  have 
been  known ;  and  it  must,  I  think,  be  aseumed,  that  the 
railway,  wharfs  and  warehouses  were  constructed  with 
reference  to  the  known  existing  state  of  the  river,  and 
on  the  supposition  that  the  river  and  its  navigation 
were  then  in  such  a  state,  as  to  enable  thia  company 
to  nwke  a  profitable  nee  of  its  ndlwuy,  wharfs  and 
warehouses ;  for  if  it  had  been  thought  necessary  t« 
improve  it  for  the  purpose  of  this  railway,  there  seems 
no  reason  why  powers  to  contribute  towards  that  im- 
provement should  not  have  been  inserted  in  these  acts 
of  parliament,  in  the  same  way  as  the  powers  for  the 
eonstruction  of  wharfs  and  warehouses.  It  is  perfectly 
clear,  that  nothing  of  the  kind  was  contemplated  by 
these  acts  of  parliament,  which  not  only  contain  no 
authority  to  employ  the  railway  funds  in  that  naviga- 
tion, but,  according  to  the  passages  last  read,  seem 
totally  to  exclude  any  such  notion. 

It  turns  out,  that  the  navigation  is  not  only  worse 
than  in  former  times,  but  is  iu  a  detoriorating  state ; 
so  much  so,  that  a  report  has  been  made  upon  a  Cro- 
vernment  Comnussion,  that  in  time,  it  is  likely  to  be 
choked  up,  unless  effective  means  be  taken  to  pre- 
vent it.  This  information  was  important  to  the  Com- 
pany, whose  prosperity  must  depend,  probably  in  a  ma- 
terial degree,  on  the  navigation  of  the  river  Dee  being 
kept  iu  a  good  state.     It  was*  therefore,  natural  enough 

for 
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for  them  to  wish  not  only  that  the  deterioratioii  of  the        1850. 
navigation  should  be  prevented^  but  if  possible  be  im-     ^J^T^ 
proved.    I  do  not,  therefore,  in  the  least  doubt,  that  if  v. 

diere  were  funds  legally  applicable  to  the  purpose,  it   ggjiBwsBUBT 
would  be  very  advantageous  to  this  Company  to  apply  and  Chester 
them  in  improving  the  navigation  of  the  river ;  and  if     Commmy. 
the  navigation  could  not  be  improved,  or  its  deteriora- 
tion could  not  be  prevented  without  it,  and  there  were 
funds  applicable  for  that  purpose,  I  am  not  at  all  dis« 
posed  to  deny,  that  it  might  be  a  most  profitable  and 
useful  application  of  those  funds  so  to  apply  them. 

But  there  being  no  powers  in  the  Act  of  Parliament 
which  extend  to  this  matter,  the  question  is,  whether 
the  Company,  who  have  those  funds  only  for  the  par- 
ticular purpose  prescribed  by  the  Act  of  Parliament, 
have  a  right  to  apply  them  to  any  oilier  purpose 
whatever  ? 

I  think  it  has  been  absolutely,  and  now  unalterably, 
dedded  in  the  Court  of  Chancery,  that  Companies  who 
are  possessed  of  funds  for  objects  which  are  distinctly 
defined  by  Act  of  Parliament,  cannot  be  allowed  to 
apply  them  to  any  other  purpose  whatever,  however 
advantageous  or  profitable  that  purpose  may  appear  to 
be  to  the  Company,  or  to  the  individual  members  of 
the  Company. 

An  ai^ument  has  been  used,  in  which,  I  confess,  I  can<^ 
not  concur.  It  is  said,  that  the  Company  finds  itself  day 
by  day  getting  worse :  —  that  if  they  do  not  take  some 
means  to  stop  the  mischief,  it  will  proceed  to  such  an 
extent,  that  their  profits  will  be  wholly  cut  ofi*,  and  that, 
therefore,  an  interference,  by  any  desirable  or  proper 
means,  to  prevent  such  a  deterioration  of  the  property, 
is  the  same,'  in  principle,  as  a  resistance  to  an  active 

B  4  encroachment^ 


SHKEwtnn 

wid  Chmti 

Rail*!/ 

Compwij'. 
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encroadiment,  from  which,  by  law,  the  Diiecton  are  jn»* 
tified  in  defending  the  Company.  It  is  Bud,  that  if  the 
Company  are  allowed  to  resiet  an  encroachment  on  thdr 
^  pn^ter^,  they  woold,  in  like  manner,  be  pennitted  to 
t  take  such  measures  aa  have  been  here  adopted,  to  prerent 
its  deterioration.  I  do  not  think  there  is  any  analogy 
between  the  two  cases.  If,  taking  the  law  as  it  stands 
and  without  applying  for  any  new  law,  an  offenoe  is 
committed  or  an  enonachment  is  made  upon  thor 
lights  or  property,  the  Company  are  bound,  by  tbe  prin- 
ciple of  self-defence,  to  take  the  proper  steps  to  renst  it; 
bot  taking  steps  to  make  an  alteration  in  the  law,  merely 
on  the  ground  that  it  will  be  beneficial  to  the  Com- 
pany, is  a  very  different  thmg.  The  law  aa  it  stands,  a 
conceMKM,  does  not  allow  the  Company  to  protect  them- 
selves from  this  deterioration,  or,  at  least,  to  protect 
themselves  in  snch  a  way  as  would  be  benefi<ual  to 
them;  and  the  argument  has  been,  that  the  expense 
would  be  80  enormous,  that  they  could  not  do  it  onder 
the  powers  of  their  present  Act,  —  that  is,  they  are  not 
allowed  by  law  to  do  it ;  and  because  the  law  in  its  pre- 
sent state  does  not  enable  them,  with  their  present 
funds,  to  do  it,  the  Directors  are  therefore  to  employ 
the  funds  of  the  Company  in  procuring  a  new  law 
giving  them  authori^  to  do  it.  There  is  really  no 
analogy  whatever  between  the  two  cases. 


I  entirely  concur  in  the  decision  of  the  Vice-Chan- 
cellor of  Enffland,  who,  in  the  case  of  the  corporation 
of  Norwich,  would  not  allow  that  to  he  done.  I  take 
it  that  you  may  resist  on  encroachment,  but  that  you 
must  not  apply  the  funds  of  the  Company  in  obtuning 
a  new  law  on  the  qiecalation  that  it  may  be  profitable 
to  the  Company :  —  I  think  this  sound  law. 


In  this  case  it  is  said,  that  it  is  no  epecnlation.    Is  it 
00  speculation  to  employ  money  in  the  hope  of  pro- 
curing 
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curing  an  Act  of  Parliament,  and  which,  if  the  Act       1850. 
does  not  pass,  will  be  wholly  and  entirely  thrown       ^P*^*^^ 
away?     It  is  no  doabt  a  mere  Bpeculation.     I  will  v. 

agree,  that  the  object  being  effected,  there  will  be  a  Shrbwsburt 
profit  gained,  on  the  whole,  by  the  monies  laid  out;  and  Chester 
but  suppose  the  Directors  expend  2000/.  or  3000/.,  and     c^p^^^ 
aflter  all  that  the  bill  cannot,  or,  for  any  thing  the 
Court  knows  to  the  contrary,  ou^t  not  to  be  carried 
through;  or  suppose  it  passes,  but  its  operation  is 
limited  to  that  which  might  have  been  done  without 
an  Act  of  Parliament,  or  at  one  tenth  part  of  the  ex- 
pense; is  this  Court  to  consider,  that  the  laying  out 
2000/.  or  30002.  in  a  hazardous  adventure  of  that  sort 
is  no  speculation  2     1  oertunly  cannot  do  60» 

I  am  clearly  of  opinion  that  this  is  an  application  of 
the  funds  of  the  Bailway  Company  which  is  not  au- 
thorised by  their  Act  of  Parliament,  and,  therefore^ 
that  the  Company  and  Directors  ought  to  be  restrained 
from  applying  any  fturther  sums  of  money  in  that  way. 

As  to  the  2000/.  I  make  no  order,  because  it  was 
taken  out  of  the  jurisdiction  of  the  Court  before  the 
application  was  made :  otherwise  the  injunction  would 
have  applied  to  the  whole. 

I  give  no  costs. 
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aent  of  the 
company. 


THORNE  V.  The  TAW  VALE  Kiulway  and  Dodt 
Company. 

TIT  the  1  &  2  Viet.  c.  xxriL  (a)  (being  an  Act  for 
■'-'  maldng  a  railway  ftom  RtthiU  to  Banutapk), 
after  retnting  that  the  making  each  railway  for  the 
conveyance  of  pasBengerB,  goods  8ec,  woald  increase 
the  commerce  and  trade  of  Barnstaple,  and  "  be  of 
great  pnhlic  utility,"  powers  were  ^ven  for  ita  coQ' 
Btmction,  it  is  by  the  111th  section  enacted,  "  that  all 
persoru  ihall  have  free  liberty  to  past  along  and  upoo, 
and  nee  and  employ  the  eaid  rulway,  with  carrit^^ 
properly  conBtruoted,"  upon  payment  of  oertwn  tolls, 
and  subject  to  the  rules  and  regulations  to  be  made  by 
the  Company. 

The  120th  section  empowers  the  Company  to  pro- 
vide "  locomotive  or  Btationary  engines,  or  other  power  " 
for  drawing  carriages  &c,  and  to  make  orders  and  re- 
gulations for  regulating  the  travelling  upon  and  use 
of  the  Biud  rtulway  (b),  but  "  it  shall  not  be  lawful 
for  the  said  Company  to  prevent  the  passage  of  engines 
or  carriages  on  the  said  rtulway  or  any  part  thereof," 
except  when  closed  for  necessary  repairs.  Carriages 
were  not  to  be  used,  unless  constructed  as  directed 
by  the  Company  (c).  The  142d  sectioa  proceeds  as 
follows:  —  "whereas  for  the  greater  security  of  pas- 
sengers and  other  persons  travelling  upon  and  using 
the  said  rulway,  it  is  expedient,  that  the  moving  powers 
to  be,  from  time  to  time,  used  in  drawing  of  propelling 
carriages 

(a)  Local  Bod  penmnal.  (c)  Sect  141. 

{b)  Sect.  140. 
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carriages  upon  or  along  the  said  railway^  should  be 
under  the  control  of  the  said  Company,  be  it  therefore 
enacted,  that  no  locomotive  or  other  engine  or  other 
description  of  moving  power  shall,  at  any  time,  be 
brought  upon  or  used  on  the  said  railway,  unless  the 
same  shall  first  have  been  approved  of  by  the  said 
Company;"  and  it  then  provides  for  the  mode  of 
examining  and  approving  of  **  any  such  en^e.'' 


1850. 


Tbornk 

9. 

The 

Taw  Vau8 

Railway 

and  Dock 

;Goin|Mny. 


Several  other  acts  were  afterwards  passed,  which 
do  not  appear  to  aflEect  the  question  now  before  the 
Court  (a). 


The  Plaintiff,  in  1846,  1847  and  1848,  respectively, 
became  the  lessee  of  the  Company  of  certain  premises 
at  the  Penhill,  and  also  at  the  Banutaphy  end  of  the 
railway;  he  also  entered  into  the  following  contract 
with  the  Company,  and  which  was  the  subject  of  con- 
troversy in  this  suit. 

The  engineer  of  the  Company^  Mr.  Nedk,  on  the 
31st  day  oi  March  1848»  wrote  to  the  Plaintiff  as  fol- 
lows :  —  "I  have  written  to  Mr.  Cooper^  advising  him 
to  have  an  agreement  entered  into  with  you,  as  to 
working  the  Old  Taw  Vale.  The  traffic  would,  at 
present,  be  too  limited  to  justify  any  large  outlay  in 
stations  or  other  arrangements,  and  as  you  have  an 
engine  ready  to  work,  a  station  almost  built  here 
and  offices  at  the  whatf,  I  do  not  see  how  a  better 
mode  could  be  devised  for  opening,  both  for  the  Com- 
pany's interest  and  your  own.  Hereafter,  when  the 
Bideford  branch  is  opened  and  the  dock  completed^ 

the 


(fl)  8  &  9  Fie/,  c.  cvii.  (Devia- 
tion Act)  :  9&  10  Vict,  c,  ccclv. 
(Extension  Act  to   Crediton)  ; 


10  &  11  Vict,  c.cclxxiu.  (Branch 
Act> 
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1850.  the  Company  will,  of  oouree,  work  the  liDe  tbemBclves. 

^fpv^*^  Should  these  viewe  suit  the  Board  and  youreelf,  all  that 

c  remiuna  to  be  done  would  be,  to  lay  down  points  and 

_      y  croQsiiiga  here  and  at  the  wharfs,  and  to  get  some  trucks 

Railway  either  from  the   Sout/t   Western  Company,  or  to  have 
and  Dock 


Compan;. 


them  made  here." 

There  waa  a  meeting  of  the  board  of  Directors  on 
the  WHk  o(  Jpril  1848,  and  at  that  meeting  the  Direc- 
tors resolved  as  follows :  —  "  Kesolved,  that  Mr.  IFil- 
liam  Thome  be  requested,  if  he  thinks  proper,  to 
tender  to  work  the  line  from  the  docka  to  his  shed  at 
Barnstaple,  for  goods  at  per  ton,  including  all  ex- 
penaes  of  engines,  trucks"  && 

THs  resolution  being  communicated  to  the  FUuntifT, 
he  wrote  to  Mr.  Harris,  the  secretary  of  the  Company, 
A  letter,  dated  the  24th  of  April  1648,  which  was  as  fol- 
lows ;  —  "  Dear  Sir.  B«ferring  to  your  letter  with  the 
resolution  of  the  Board  as  to  working  the  line,  I  have 
received  the  drawing  of  the  trucks  used  on  the  South 
Western  Railway  from  Mr.  Beaitie,  and  I  will  have  some 
made  by  it,  aild  work  the  line  at  three  farthings  per  ton 
per  mile,  either  party  to  determine  the  contract  at  two  or 
three  months'  notice,  on  condition  the  Company  take 
the  trucks  I  make  for  the  purpose,  at  a  valuation  of 
Mr.  Beattie%  after  the  contract  ceases."  On  the  next 
day  (the  25th  of  April)  there  was  a  meeting  of  the 
Directors,  who,  after  reading  Mr.  TAorae's  letter,  and 
(what  was  called)  a  copy  of  the  landing  dues  at  Bam- 
staple,  "  Resolved,  that  Mr.  rAorae's  tender  for  work- 
ing the  line  from  the  docks  to  his  warehouac,  at  Barn- 
staple for  three  farthings  per  ton  per  mile,  be  accepted, 
he  finding  engine-trucks  and  paying  all  expenses  ac- 
cruing to  the  Company  in  respect  of  such  goods.  All 
ezpeuBes  of  loading  and  unloading  to  be  paid  by  the 
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owners  of  the  goods,  upon  such  terms  as  Mr.  Thome 
may  arrange  with  them»  Resolved,  that  the  aforesaid 
agreement  be  determinable  by  either  party,  on  giving 
three  months*  notice.  Resolved,  that  the  Company 
engage  to  take  the  trucks  on  the  termination  of  the 
contract,  which  have  been  made  for  use  on  the  railway, 
at  a  valuation." 


1850. 
Thorns 

V. 

The 

Taw  Valb 

Railway 

and  Dock 

Company. 


These  resolutions,  with  the  Plaintiff's  tender,  formed 
the  only  evidence  of  the  contract. 

The  Plaintiff  alleged,  that  the  Taw  Vale  Railway 
was  completed  and  opened  for  the  traffic  of  goods» 
in  or  about  the  month  of  August  1848,  such  traffic 
being  carried  on  by  him,  under  the  contract  for  that 
purpose  entered  into  with  him  by  the  Company,  the 
Pldntiff  finding  the  carriages  and  horses  necessary  for 
the  purpose,  the  carriages  being  constructed  in  the 
manner  directed  by  the  Company,  and  the  horses  being 
the  moving  power  sanctioned  and  approved  of  by  the 
Company :  that  the  traffic  of  goods  on  the  railway  had 
ever  since  been,  and  was  still  carried  on,  by  means  of 
carriages  and  horses,  but  that  the  railway  had  never  yet 
been  opened  for  the  conveyance  of  passengers.  He- 
alleged  he  had  established  a  considerable  and  lucrative 
business  in  coal  and  lime. 


It  appeared  and  was  admitted,  that  the  Plaintifli 
soon,  if  not  immediately  after  the  date  of  the  contract, 
used  horses,  with  the  knowledge  of  the  Company  or 
their  officers,  and  that,  in  a  report  made  on  the  28th  of 
August  1849  and  afterwards  published,  it  was  stated 
by  the  Company,  that  at  Barnstaple,  a  warehouse  had 
been  erected,  which  was  leased  to  Mr.  Thorne^  and 
that  the  line  to  Fremington  had  been  opened  as  a  single 
line)  and  was  worked  by  liorse  power  for  goods  only. 

The 
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The  Fluntiff,  in  January  1850,  lewed  all  the  pi 
&0.,  and  his  buaineBo,  and  his  right  of  carrying  on  tha 
traffic  hf  means  of  tha  contract  with  the  CVwapany,  to 
I     MesBis.  Biehardt,  for  a  year  at  a  leoL 

llie  P]ainti£^  on  the  ISth  of  FAnaty  1850,  gaT« 
notice  of  his  intention  to  disooatinoe  the  contract  on 
the  same  teniui,  which  was  accepted  hj  the  Defendants. 
Hesars.  SUhardi  then  made  an  ofier  to  the  Defend- 
ants to  contJDue  the  contract,  or  to  work  the  line,  but 
the  Defendants  did  not  accept  the  proposal,  and  the  con- 
sequence was,  that  the  contract  ended  in  the  month  of 
May  1850. 

On  the  22nd  of  May,  the  Directors  passed  a  reso- 
lution, pn^biting  the  public  fixtm  using  the  portion  of 
the  nulway  which  had  hitherto  been  opened.  They 
stopped  the  way,  and  gave  inatmctions  to  prevent 
any  trespass  or  traffic  on  the  line,  and  directed,  that 
no  horses  or  trucks,  of  any  kind,  should  be  suffered  to 
pass  on  the  lin& 

The  Plaintiff  filed  this  bill  against  the  Company, 
•inrasting,  that  it  was  not  lawful  for  them  to  prevent  the 
passage  of  the  Plaintiff's  carriages  upon  the  railway, 
or  to  close  it  against  him  or  the  public,  and  stating 
that  the  closing  would  not  only  be  detrimental  to  the 
Plaintiff  and  his  tenants,  but  to  the  pablic  generally. 

The  bill  prayed  an  injunction  to  restrain  the  Com- 
pany from  doung  the  rulway,  or  doing  any  act  whereby 
the  passage  of  carriages  drawn  by  horses,  subject  to  the 
regulations  of  the  Company,  might  be  obstructed. 

On  the  24th  of  May,  an  injunction  was  granted  for 
a  limited  time,  to  prevent  the  closing  up  or  obstructing 

the 
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the  use  of  the  nulway^  and  a  motion  was  now  made  to 
continue  the  injunction.  The  answer  was  put  in,  which 
stated,  amongst  other  things,  that  the  use  of  horses  was 
▼ery  injurious  to  the  road 

Mr.  TSirfier  and  Mr.  H.  Stevens,  for  the  Plaintiff,  in 
support  of  the  motion. 

This  is  not  a  private  road,  but  a  public  highway ;  for 
the  Act,  which  is  to  be  construed  most  strictly  against 
the  Company,  The  Stourbridge  Canal  v.  Wheeley{a)y 
and  Webb  v.  The  Manchester  and  Leeds  SaHway  Cam' 
pany  (i),  provides,  '^  that  all  persons  shall  have  free 
liberty  of  passing  along  and  upon,  and  use  and  employ" 
it.  Any  individual  has  a  right  to  make  proper  car- 
riages of  his  own,  and  "may  require  the  Company  to 
allow  them  to  be  conveyed  along  the  rail;"  Ex  parte 
Bobins(c)i  the  Company  are,  therefore,  pledged  not 
to  close  it  to  the  public.  In  the  case  of  TTie  King  v. 
TTie  Severn  and  Wye  Railway  Company  (d),  a  Railway 
Company  had  thought  fit  to  take  up  their  rails ;  but  a 
mandamus  was  granted  to  compel  the  Company  to  re- 
instate them.  At  law,  such  a  company  may  be  in- 
dicted for  a  misfeasance,  as  by  obstructing  a  highway ; 
Regina  v.  The  Great  North  of  England  Railway  Com" 
pany  (e). 


1850. 

Tborne 
v. 

The 

Taw  Valb 

Hallway 

and  Dock 

CompaDy. 


2.  The  next  question  is,  as  to  the  jurisdiction  of  the 
Court  to  interfere  in  the  case  of  a  public  wrong,  in- 
juriously affecting  private  individuals.  At  law  it  has 
been  settled,  that  where  a  party  had  suffered  in  his 
trade,  by  a  Company's  improperly  obstructing  a  foot- 
way. 


(a)  2  Bam.  4-  Ad.  792. 

(b)  \  Railway  Ca.  516, 

(c)  7  DqwI.  P,  C.  566. 


(d)  2  Bam.  4"  A/d.  6^. 

(e)  9  Q.  B,  Rep.  315, 
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way,  he  Qiay  nwintein  his  action.  Tindal  C.  J.  there 
says :  "  The  law  has  eaii  from  the  Year-iooks  down- 
Tards,  that  if  a  party  has  austuned  any  pecaliar  injury 
beyond  that  which  affects  the  public  at  hirge,  an  action 
will  lie  for  redress ;"  and  Bosanquet  3.  adds,  "  The  prin- 
ciple ia,  that  where  an  individual  sostuna  an  injury 
from  a  nuisance,  beyond  that  which  is  felt  by  the  public 
at  large,  he  may  obt^n  redress  by  an  action,  although, 
for  the  public  injury,  the  offender  can  only  be  proceeded 
against  by  ini£ctment" 


The  jurisdiction  of  this  Court  to  interfere  to  protect 
iudinduals  in  such  a  case  ha£  also  been  settled.  Thus, 
Crowder  v.  Tinkler  (a),  a  case  respecting  powder  mills, 
determined  the  right  of  an  iudividual  to  an  injunction 
to  prevent  a  public  nuisance,  which  was  a  private  in- 
jury to  himself.  So  in  Tke  Attorney-General  v. 
Forbes  (h),  the  Court  held,  that  it  had  jurisdiction  to 
prevent  a  nuisauce  to  a  public  road,  as  by  destroying  a 
bridge ;  and  in  Spencer  v.  Tke  London  and  Birmingham 
Bailway  Company  (c)  it  was  held,  by  Sir  L.  Shadtoell, 
that  where  an  individual  suffers  from  a  public  nuisance, 
an  injury  quite  distinct  from  that  done  to  the  public 
at  large,  this  Court  will  entertun  a  bill  to  prevent  it; 
the  same  principle  was  admitted  in  the  case  of  gas 
works,  Haines  v.  Toyfor  (d).  Here,  the  Plaintiff  does 
not  wish  to  interfere  with  any  existing  regulations  of 
the  Company,  but  simply  insists  on  his  right  to  con- 
tinue the  use  of  horse  power  as  heretofore,  until 
it  has  been  superseded  by  the  use  of  steam  power. 
There  is  also  this  equity  against  the  Defendants :  — 
they  have  acquiesced  for  two  years  and  more,  and  the 
Flmntiff,  by  their  encouragement,  has  acquired  a  profit- 
able 


(a)  19  Tm.  p.  621. 

(b)  a  Myl.  *  Cr.  p.  189. 


(c)  8Smoni,l93. 
(<)   lOBtavan,7S. 
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able  trade^  which  the  Defendants  have  now  no  right  to 
destroy.  They  also  cited  The  Queen  y.  The  London 
and  South  Western  Railway  Company  (a),  and  The 
Queen  ▼•  The  Hull  and  Selby  Railway  Company  (b). 

Mr.  R.  Palmer  and  Mr.  Beaks,  for  the  Defendants. 

The  railway  has  not  yet  been  fully  completed,  pas- 
sengers have  never  been  conveyed  along  that  portion 
which  is  finished,  and  it  has  not  been  formally  opened 
to  the  public     The  Plaintiff,  therefore,  has  no  right, 
jure  publico,  to  pass  along  it. 

The  arrangement  with  the  Plaintiff  (who  was  one  of 
the  contractors  for  making  the  line)  was  temporary  and 
limited;  the  Directors  contemplated  the  use  of  steam 
and  not  of  horse  power ;  and  although  they  might  have 
had  notice  that  the  Plaintiff  used  horses  on  the  railway, 
still,  when  they  found  it  injurious  to  the  permanent 
way,  they  had  a  right  to  insist  on  its  discontinuance, 
and  all  persons  were  bound  by  their  regulation. 
The  legislature  never  contemplated  the  use  of  any  other 
than  steam  power  on  the  railway ;  such  is  the  universal 
practice,  and  the  use  of  a  different  motive  power  would 
be  inconsistent  with  the  safety  of  the  public.  Again, 
the  Plaintiff  has  no  right,  under  any  circumstances, 
to  bring  his  carriages  on  the  railway,  until  they  and  the 
engines  have  been  approved  of  by  the  Company,  which 
has  not  yet  been  done. 

2.  The  Plaintiff  has  no  individual  right  to  sue,  for 
his  contract  has  ceased,  and  he  has  parted  with  all 
present  interest  to  Messrs.  Richards,  who  are  not  parties 
to  the  suit.     "  It  is  quite  clear,  that  as  far  as  relates 

to 


1850. 


TaoaNB 

The 

Taw  Valb 

Railway 

and  Dock 

Company. 


(a)  1  Q,  B.  Rep.  556. 

Vol.  XIIL 


(b)  6  Q.  B.  Rep.  70. 
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to  the  Fluntiff 's  interest  in  the  lease,  he  has  no  locus 
ttandi:  for  the  damage  complained  of  by  the  bill  is 
immediate  damage  to  a  businsss  which  he  ia  not  car- 
rying on;"  Rigby  v.  The  Great  Wettent  Railaay  Com,' 
pany  (a> 

3.  The  form  of  suit  b  such  that  no  relief  can  be 
had.  It  is  not  an  information  by  the  Attorney- General, 
on  behalf  of  the  public,  or  an  information  and  bill,  as 
in  The  Attorney-General  v.  Forbes,  but  simply  a  bill  by 
an  individual  agiunet  the  Company,  to  which  the  At- 
torney-General is  not  a  party.  The  other  authorities 
dted  are  cases  in  which  the  Court  interfered  beoanse 
there  was  an  "irreparable  injury"  and  an  individual 
wrong,  quite  independent  of  the  public  nuisance.  They 
do  not  apply  to  the  pieeent  case. 

Mr.  Turner,  in  reply,  contended  that  the  nulvay 
had  beeu  opened :  —  that  the  120th  section  shewed  that 
"  other  power "  was  contemplated ;  and  although  the 
Company  might  make  regulations,  «till  that  they  were 
not  effective  until  approved  of  by  the  Board  of 
Trade;  3  &  4  Vict.{h).  That  the  Plaintiff,  by  the 
terms  of  the  lease,  still  retiuned  a  sufficient  interest  to 
support  the  bill,  and  that  the  Defendants,  by  thur  ac- 
quiescence and  encouragement,  had  raised  a  personal 
equity  against  themselves. 

The  MASTEa  of  the  BoLLS  reserved  his  judgment. 


Ai^urt  The  Master  of  the  Rolls. 

In  this  case,  an  injunction  for  a  limited  time  was 
granted  ex  parte,  to  restnun  the  Defendants,  the  Bail- 
way 
(a)  iPmipt,^.^.  (6)  C^).97.s.7. 
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way  Company,  from  doong  up  or  obfltractbg  the  use 
of  the  railway. 

It  was  alleged,  that  the  railway  was  complete  and 
open  for  traffic  in  the  month  of  August  1848  :  —  that 
the  Plaintiff  had  become  the  lessee  of  the  Defendants 
of  certain  premises  at  the  PenJdll,  and  also  at  the 
Barnstaple^  end  of  the  railway,  and  had  become  the 
owner  of  certain  wharfs  and  lime-kilns ;  and,  under  a 
contract  with  the  Defendants,  had  established  a  consi- 
derable traffic  on  the  railway:  —  that,  although  the 
contract  had  expired,  the  Plaintiff  Continued  to  have  a 
right  to  use  the  railway :  —  and  that  the  Defendants, 
without  any  just  cause,  had  stopped  up  the  way. 

The  fact  of  the  railway  bdng  opened  is  thus  stated 
by  the  Plaintiff,  in  his  affidavit  filed  in  support  of  the 
motion : — <<  The  Taw  Vale  Bailway  was  completed  and 
opened  for  the  traffic  of  goods  in  or  about  August  1848, 
such  traffic  bang  carried  on  by  me  {L  e.  the  Plaintiff), 
under  contract  for  that  purpose  entered  into  with  me, 
I  finding  the  carriages  and  horses  necessary  for  the 
purpose,  the  carnages  being  constructed  in  the  manner 
directed  by  the 'Company,  and  the  horses  being  the 
moving  power  sanctioned  and  approved  by  the  Com- 
pany.** 

The  real  meaning  of  the  contract  is  a  subject  of  con- 
troversy between  the  parties.  It  originated  in  a  proposal 
made  by  the  Defendants  to  the  Plaintiff ;  and  the  sub- 
sequent resolutions  of  the  Directors,  with  the  Plaintiff's 
tender,  constitute  the  only  evidence  of  the  contract,  of 
which,  the  Plaintiff  says,  it  was  a  term,  that  he  should 
find  the  carriages  and  horses  necessary  for  the  traffic,  and 
that  horses  were  the  moving  power  sanctioned  and  ap- 
proved by  the  Company.     On  reading  the  affidavits 

C  2  and 
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and  ansTrer,  I  am  of  opinion,  tliat  there  is  no  safiBdent 
evidence  to  ahew,  that  the  Defendanta  did,  by  their 
contract,  aanction  and  approve  the  uac  of  horaes,  as 
the  moving  power  to  be  employed  by  the  Plwntiff 
nnder  the  contract;  and  I  find  great  difficulty  in  be- 
lieving, that,  under  the  circumatancea,  the  Flmntiff  was 
or  could  be  under  any  mistake  on  the  auhject :  and, 
although  it  appears  and  is  admitted,  that  the  Flmntiff 
^d  soon,  if  not  immediately  after  the  date  of  the  con- 
tract, uae  hoFsea,  with  the  knowledge  of  the  Company 
or  their  officera,  and  that  in  a  report  made  on  the  28th 
of  Augtut  1849,  and  afterwards  published,  it  waa  stated 
by  the  Company,  that  at  BanutapU  a  warehouse  had 
been  erected,  which  waa  leased  to  Mr.  Thonu,  and  that 
the  line  to  Fremtngtoa  had  been  opened  as  a  single  line, 
and  woa  worked  by  horse  power  for  goods  only,  yet  I 
am  of  opinion,  that  nothing  took  place  which  could 
give  to  the  Plaintiff  a  right  to  use  horaes  as  the  moving 
power,  against  the  will  and  conaent  of  the  Company. 


But,  however  this  may  be,  the  PUinUfF,  in  the 
month  of  February  1850,  gave  notice  of  his  intention 
to  discontinue  the  contract  on  the  same  terms.  The 
notice  was  accepted  from  the  18th  of  February,  the 
date  of  the  Pluntiff's  letter,  and  the  Defendanta . did 
"aoi  accept  the  offer  of  Messrs.  Ridiards,  to  continue 
the  contract  or  to  work  the  line:  the  consequence  was, 
that  the  contract  ended  in  the  mouth  of  May,  and  the 
Plaintiff,  contending  that  he  has  a  right  to  use  the 
rmlway  as  one  of  the  public,  and  to  uac  horses  as  his 
moving  power,  has  continued  to  carry  on  the  traffic  in 
that  way ;  and  the  injunction  was  obtmned  to  prevent 
the  Company  from  hindering  him. 


At  the  hearing  of  the  present  motion,  a  great  deal 

was  stud  upon  the  meaning  and  effect  of  the  contract 

which  has  expired.      If  the  Flmntiff  had  any  right 

under 
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under  the  contract^  tlie  bill  is,  in  its  present  state,  im- 
properly framed  for  enforcing  it ;  but  his  main  argu- 
ment was,  that  by  the  contract  with  him,  and  by  the 
traffic  carried  on  by  him  under  it,  the  railway  was 
definitively  opened  and  dedicated  to  the  public,  and 
that  he  is  entitled  to  use  it  accordingly,  and  to  sue  as 
one  of  the  public,  suffering  or  likely  to  suffer,  by  the  in- 
terruption of  the  railway. 


1850, 

TUORNE 
V, 

.  The 

Taw  Valb 

Railway 

and  Dock 

Company, 


'  As  the  Plaintiff  had  no  special  interest,  except  that 
which  he  was  entitled  to  under  the  contract:— as  he 
adsigned  the  benefit  of  that  contract  to  Messrs.  Richards, 
who  are  not  Plaintiffs  or  parties  to  the  suit :  and  as  the 
contract  has  altogether  ceased  under  his  notice,  I  am 
of  opinion,  that  the  suit  in  its  present  form  cannot  be 
sustained  on  the  ground  of  his  special  interest;  and  if 
he  suffers  from  the  acts  of  the  Defendants,  it  is  only 
as  one  of  the  public ;  and  the  cases  cited  in  support  of 
the  motion  —  Crowdery.  Tinkler  (a),  Spencer  r.  London 
and  Birmingham  Railway  Company  {b\  Attorney^  Gene^ 
ral  V.  Forbes  (c) — do  not  appear  to  afford  any  sufficient 
authority  in  support  either  of  the  motion  or  of  the  bill. 

I  must  therefore  refuse  the  motion  to  continue  the 
injunction,  and  if  the  Defendants  obstruct  the  way,  in 
a  manner  which,  under  the  circumstances,  is  not  au- 
thorised by  law,  the  Plaintiff  must  seek  his  redress ; 
but  I  think,  that,  upon  this  bill  and  on  the  evidence 
before  me  on  this  motion,  he  is  not  entitled  to  the 
injunction. 


(fl)  19  Vet,  617. 
\h)  8  Am.  193. 


(c)  2  MyL  4-  Cr.  123. 


See  Browne  r.  The  Monmoufhshire  Railway  j*c.  Company,  pott,  32. 
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LOGAN,  on  behalf  &o.,  v.  The  EARL  OP 
COURTOWN. 


rVlHIS  vas  a  motion  for  an  injunction,  to  restrun 
-'-  the  Waterford,  Wexford,  Wichlow  and  DubUn 
Railway  Company  and  its  Directors,  from  construct- 
ing a  part  only  of  the  line  authorised  to  be  made, 
and  from  making  colls  and  applying  capital  for  that 
purpose: — and  to  restrain  the  Defendants,  the  Smtk 
WaUt  Railway  Company,  from  voting  and  acting  as 
shareholders  of  tho  Waterford,  Wexford,  Wickloie  and 
Dublin  Railway  Company,  in  respect  of  11,200  shares 
registered  in  their  names ;  and  also  to  reatrun  the 
Waterford,  Wexford,  Wtckloio  and  Dvblin  Rtulway 
Company  from  declaring  a  forfeiture  of  shares,  by 
reason  of  the  non-payment  of  certiun  calls,  allied  to 
be  made  for  ill^al  purposes. 

The  circnmstances  are  fully  stated  in  the  judgmeut. 


Tt  .-ippeiired 
icry  probable 
(h^it  at  the 
time  of  the 
filing  o(  the 
bill,  n  Com- 
pany, which 

riscd  to  make 
I  jO  miles  of 

ruilway,  in- 
tended to 
complete 
iwunly-three 
TnileBonly,and 
tht  ubandon 
re^t.     Upon  a 

it  n|)peared, 

tlial  the  Com- 

]iuny  hud  alnce 

iiliundoned  the 

whole.    Tbe 

Court  was  of 

ii|)inion,  that 

if  the  case  -mr. 

hiid  remained  ■™^' 

liie  time  of  the  filing  of  the  bill,  tbe  Plaintiff  touIJ  have  been  entitled  to  the  in- 
junction, but  refused  it,  on  tlie  ground  of  the  alteration  in  the  existing  circuin- 
nlancex,  and  gave  no  costs. 

It  is  improper  and  wrong  for  Railway  Companies  to  embark  their  funds  in  other 
THilway  undertakings;  and  they  bave  no  right  to  engage  or  pledge  Chmr  funds  or  en- 
Inngle  their  affairs  in  unauthorised  transactioni,  upon  the  speciuation  that  they  may 
obtain  Parliamentary  authority  for  doing  acts,  which  are  beyond  their  powers  at 
the  time  when  they  are  done. 

The  Court  knows  nothing  of  the  intention  of  an  act  of  parliament,  except  from 
the  words  in  which  it  is  expressed,  applied  to  the  facts  existing  at  the  time. 

Motion  to  restrain  a  company  from  decisring  a  forfeiture  of  shares,  by  reason  of 
tlie  nun-payment  of  calls,  alleged  to  be  made  for  illegal  purposes,  refused,  althouf^li 
it  appeared,  that  the  directors  had  conducted  the  proceedings,  in  many  particulars, 
in  a  very  improper  manner,  it  being  sworn,  that  money  wai  wanted  to  sitisly  exist- 
in;;  le«a1  obligations  of  the  Company,  and  it  being  denied  that  the  Company  sought 
to  enforce  the  calls  for  illt^l  purposes. 


CASES  IN  CHANCERY. 


23 


Mr.  R.  Palmer  and    Mr.  ColCf   in  support  of  the        1850. 
motion. 


Mr.  Turner,  Mr.  Walpole  and  Mr.  G.  L.  Russelli  for       ^^j  ^^ 
the  Waterford  Compan j.  Courtowk. 

Mr.  K.  Parker  and  Mr.  Karslake,  for  the  South 
Wales  Company. 

The  following  cases  were  cited: — Blain  v.  Affar(a\ 
Colt  V.  WooUaston  (J),  Cridland  v.  De  Mauley  {c\  Bell 
V.  Mexhorough  (rf),  Graham  v.  Birkenhead  Sfc,  Railway 
Company  (e)y  Cohen  v.  Wilkinson  [y),  Lovell  v.  An- 
drews (A),  Hodgson  v.  27l«  JPar/  Powis  (i),  Richardson 
V.  Hastings  (A),  Apperly  v.  Paye  (Z),  2^d  MansjieWs 
Case  (ot),  Salomons  v.  Laing  (ti),  7%«  Attorney-General 
V.  Andrews  (o),  Z%e  Attorney-General  v.  27ie  Corpora^ 
tion  of  Norwich  (/?). 

2^  Masteb  of  fA^  Bolls  reserved  his  judgment 


2%«  Masteb  <jf  rte  Bolls. 

The  l^ill  was  filed  bj  Charles  Logan,  on  behalf  of 
himself  and  all  other  the  shareholders  in  the  Waterford 
Company,  except  the  Defendants,  against  Lord  Courtown 
and  others,  the  Directors  of  the  Waterford  Company, 
the  Waterford  Company  itself,  and  the   South   Wales 

Eailway 


(a)  1  Sim.  37. 
(A)  2  P.  Wnu.  L54. 
(c)  IDeGex^  Sm.  459. 
((0  5  RaU.  Cat.  149. 
(e)  2  Jkf.  4-  Gf.  146 ;  12  Beav. 
460. 

(g)  12  Beav,  125.  138. 
(A)  15  S'mu  581. 


(0  12  jStfffo.  392. 
(A)  11  j5eOT.  17. 
(/)  1  Fhm.  779. 
(wi)  2  JIf.  4-  6'.  57. ;   1   HaU 
4-  ra;<?/Z»,  593. 

(n)  12  Beav.  339.  377.     . 
(o)  2  Jlfac.  4-  C?or.  225.  247. 
{p)  16  5/fi7oi»,  225. 


1851 
Jan*  l5. 


C4 


The 
Earl  of 

COUKTOWH. 
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Bulwaj  Company ;  and  it  piays,  imonget  other.  thingB, 
a  declaration,  tiiat  it  is  not  within  the  powers .  of  the 
Watford  Company  to  constmct,  or  to  make  or  enforce 
any  calls,  cor  apply  the  capital  of  the  Company  for  the 
purpose  of  making  or  constmcting,  a  proposed  railway 
frran  KingtUfuin  to  WuMovi  only :  — And  that  the  trans- 
fer of  11,200  shares  in  the  Wafcr/brrf  Company  into 
the  name  of  the  South  Waht  Railway  Company  was 
ill^al  and  vend. 

The  bill  etates  the  circumstances  under  which  it  is 
alleged  that  the  fVaierford  Railway  was  projected  and 
promoted,  under  which  the  Act  incorporating  the  Com- 
pany was  obtMned,  and  various  proceedings  under  the 
Act. 

According  to  the  bill  and  the  arguments  and  state- 
ments addressed  to  me  on  behalf  of  the  Fl^ntif^  from  the 
first  conclusion  of  the  scheme  down  to  the  time  when 
the  bill  was  filed,  the  promoters  of  the  undertaking,  and 
the  Directors  of  the  Company  have  been  engaged  in 
the  commiasioD  of  a  constant  succes^on  of  frauds.  I 
do  not  think  it  in  any  way  proper  for  me,  on  this  occa- 
sion, to  inquire  into  the  circumstances  and  means  by 
which,  it  is  alleged,  that  the  Act  of  incorporaUon  was 
obtained,  or  to  investigate  very  many  of  the  imputed 
frauds  with  the  statement  of  which  this  bill  abounds. 


The  Plaintiff  is  seeking  relief,  and  may,  at  the  hear- 
ing, prove  himself  to  be  entitled  to  relief,  on  some  of 
the  grounds  which  ore  not  necessary  to  be  minutely 
considered  on  this  motion.  But  at  present,  I  have 
principally  to  consider  the  statements  on  which  the 
Plaintiff  asks  for  an  order  on  this  motion ;  and  of  these 
the  first  is  an  allegation,  that  the  Company,  being 
authorised  to  make  a  railway  of  the  length  of  about 
150  miles,  and  having  powers  given  for  that  purpose, 

have 


CASES  IN  CHANCERY. 


25 


have  become  and  are  unable  to  complete  the  line,  and 
are  now  about  to  apply  money  subscribed  for  the  con- 
struction of  the  whole  line  in  the  construction  of  only 
a  part,  — yiz.  a  railway  of  the  length  of  about  twenty- 
three  miles,  or  a  little  more. 


1851. 


Logan 

V. 

The 
Earl  of 

COUBTOWN, 


I  think  it  very  probable,  that,  at  the  time  when  the 
bill  was  filed,  the  fact  was  as  in  the  bill  alleged ;  and 
if  such  were  the  case  now,  I  should  be  of  opinion,  that 
the  PlaintifT  was  entitled  to  the  injunction  for  which 
he  asks  in  this  respect.  But  the  case  made  by  the 
answers  is  this:  that  the  Company,  being  unable  to 
obtiun  funds  for  the  construction  of  the  whole  line,  be- 
came and  were  desirous  to  apply  the  funds  they  had 
in  the  construction  of  the  part  which  extended  from 
Dublin  to  fFiekJaw,  and  made  an  attempt  to  obtain  the 
authority  of  Parliament  to  abandon  the  rest  of  their 
undertaking ;  but  that  it  afterwards  appeared,  that  they 
could  not  construct  even  that  portion  of  the  line,  and, 
on  the  3rd  of  July  last,  the  Directors  came  to  a  resolu- 
tion, that,  upon  receipt  of  a  requisition  signed  by  a 
sufficient  proportion  of  the  shareholders  requiring  the 
Directors  to  wind  up  the  affiurs  of  the  Company,  in 
the  event  of  arrangements  not  being  made  for  a  trans- 
fer of  the  line  to  other  parties,  such  immediate  and 
decisive  steps  should  be  taken,  as  the  Directors  might 
be  advised  might  be  necessary  and  expedient,  for  the 
final  winding  up  of  the  affairs  of  the  Company,  and  the 
prevention  of  any  additional  expenditure.  After  this 
resolution  had  been  entered  into,  the  bill  then  before 
Parliament  for  limiting  the  line  was  withdrawn,  and 
the  Defendants  admit,  that  the  undertaking  is  in  a 
hopeless  state,  incapable  of  being  executed  or  of  pro- 
ducing any  thing  but  loss:  and  that  they  intend  to 
abandon  the  whole  of  the  line,  and  that  the  works  will 
be  immediately  stopped. 

Upon 
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1851.  Upon  tluB  statement,  of  which  there  eeems  to  be  no 

^"V^^     reason  to  doubt  the  accaracy,  it  doee  not  appear  to  me 

V.  that  it  ie  neceOBar^,  or  would  be  proper,  to  grant  aa 

Earl  or       injunction;  and  all  that  I  think  neceeear;  to  Btate  on 

CouRToivsr.    the  anbjeot  is,  that  if  the  vorics  sbonld  be  resumed,  the 

PLuntiff  muat  be  at  liberty  to  applji  and  that  unless 

the  B&ira  of  the  Company  should  be  in  a  state  very 

difiereat  from  thdr  present  state,  I  shall  think  that 

an  injunction  ought  to  be  granted.    But  at  present,  and 

believing  that  it  is  not  intended  to  do  that  which  it 

is  sought  to  restrain  by  i^jnnctioni  and  that  the  inter* 

f^erenoe  of  the  Court  is  not  necessary  for  the  protection 

of  the  Bhareh(dders,  I  decline  to  grant  the  iqjunotion, 

which  is  first  sought  by  this  notice  of  motion. 

The  next  part  of  the  motion  relates  to  11,200  ahans; 
restored  in  the  Waterford  Company  in  the  names  of 
the  South  WaUt  Bwlway  Cconpany.  It  is  asked,  that 
the  South  fFalet  Company  may  be  restrained  from 
voting  or  acting  in  the  WtUerford  Company,  in  respect 
of  these  shares ;  and  the  facts  as  to  this  seem  to  be :  ~~ 
That,  mDecemher  1846,  the  ^a^n/ortf  Company,  having 
great  difiBculty  about  raising  the  monies  of  which  th^ 
bad  need,  proposed  applying  to  Parliament  to  divide 
thur  appointed  capital,  which  was  to  bo  two  millions^ 
into  two  portions,  one  of  one  million  and  a  half  and  the 
other  of  half  a  million.  That  they  ap[^ed  to  the  South 
Wales  Company  for  assistance,  and,  in  the  expectation 
of  obtaining  parliamentary  sanction,  it  was,  by  the 
South  Wales  Company,  resolved  to  be  expedient  to 
contribute  a  sum  not  exceeding  250,000/.  for  the  object 
specified,  the  Waterford  Company  obtaining  proper 
parliamentary  sanction,  and  that,  in  the  meantime,  the 
sum  of  16,8002^  should  be  advanced  as  a  deposit  on 
11,200  shares.  Now  the  South  Wales  Company  had 
no  authority  to  hold  shares  in  the  Waterford  Company ; 

but 
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but  they  agreed  to  request  Messrs.  Alsttn^  Barlow  and  1851. 
Lewis  to  act  as  trustees  for  the  South  Wales  Company,  looIn 
in  subscribing  to  the  Waterford  Company,  and  the  South  «. 

Wales  Company  was  to  indenmify  them.     That  accord^       ^^^j  ^^ 
ingly  AlsteUf  Barlow  and  Lewis,  subscribed  for  and  took    Coortown. 
1 1,200  shares  in  the  Waterford  Company,  —  viz.  Alsten, 
3733  shares.  Barlow  3734  shares,  and  Leuris  3733  shares* 
These  persons  paid  the  deposits  on  such  shares  and 
were  registered  as  shareholders  in  the  Waterford  Com- 
pany.    The  funds  for  payment  of  the  deporits  were,  as 
I  understand  the  case,  provided  by  the  South  Wales 
Company ;  and  the  transaction  appears  to  me  to  have 
been  unauthorised  and  improper,  and  such  as  the  share- 
holders of  the  South  Wales  Company  had  great  and 
just  reason  to  complain  of.    The  transaction  seems  to 
have  taken  place  in  the  expectation  of  obtaining  parlia- 
mentary authority  for  it;  but  I  am  of  opinion,  that 
these  Companies  have  no  right  to  engage  or  pledge 
their  funds  or  entangle  their  affiiirs  in  unauthorised 
transactions,  upon  a  speculation  that  they  may  obtain 
parliamentary  authority  for  doing  acts  which  are  beyond 
their  powers  at  the  time  when  they  are  done. 

Though  I  think  the  transaction  with  reference  to  the 
South  Wales  Bailway  Company  was,  at  the  time,  un- 
authorised and  wrong,  it  does  not  follow,  that  Alsten, 
Barlow  and  Letois  were  not  bound  by  subscriptions 
made  with  their  assent  in  their  names :  —  They  may 
have  been  entitled  to  act  and  may  have  been  responsible 
as  shareholders,  though  they  could  not  have  obtained  in- 
demnity from  the  South  Wales  Company. 

It  is  said,  that  a  parliamentary  sanction  was  attempted 
to  be  obtained  for  this  proceeding  in  the  year  1847,  but 
failed  at  that  time  from  some  want  of  sufficient  notice. 

But 
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But  in  the  year  1648  (a)  an  act  of  parliament,  intituled 
"  An  Act  to  amend  the  Acts  relating  to  the  Water~ 
fordy  Wexfordy  Wickhto,  and  Dublin  Rulway,  and 
to  enable  the  SmUh  Wales  B^way  Company  to  eub- 
scribe  thereto,"  was  passed,  lliis  act  recited,  amongst 
other  things,  that  the  conBtmction  of  the  Waterford, 
Wexford,  Wickhno  and  Dublin  Railway  would  be  bene- 
fidal  to  the  interest  of  the  South  Wales  Railway  Com- 
pany, and  that  the  last-mentioned  Company  hod  agreed 
to  subscribe  25O,O00Z.  towards  the  undertaking  of  the 
Waterford  Company,  and  that  it  was  expedient  that  such 
subscription  should  be  authorised,  for  which  purpose 
the  authority  of  parliament  was  necessary.  The  South 
Wales  Railway  Company  were  tben  empowered  to  sub- 
scribe towards  and  become  shareholders  in  the  under- 
taking of  the  Waterford  Company,  to  the  extent  so 
agreed  or  resolved  to  be  subscribed  by  them  as  afore- 
said. And  it  was  enacted,  that  the  South  Wales  Kail- 
way  Company  might  nuse  the  sum  so  resolved  or  agreed 
to  be  subscribed  by  them,  by  the  creation  of  new  shares 
in  their  undertaking,  and  might  appoint  a  person  to 
vote  on  their  behalf  at  any  meeting  of  the  Waterford 
Company,  and  that  euch  person,  so  appointed,  might 
vote  at  such  meeting,  as  though  the  shares  held  by  tbo 
South  Wales  Railway  Company  in  the  Waterford  Com- 
pany were  held  by  him  and  in  his  name ;  and  a  power 
was  given  to  the  South  Wales  Rwlway  Company  to 
appoint  certain  directors  of  the  Waterford  Company. 

The  parties  to  this  snit  differ  entirely  as  to  the 
alleged  object  and  effect  of  this  act  of  parliament 


The  bill  alleges,  that  the  South  Wales  Company  ex- 
ercised great  influence  and  control  over  the  Waterford 
Company, 
(a)  30th  JuM  1848, 11  &  13  Hri  c.  xiix. 
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Company,  through  the  instramentality  of  the  11,200 
shores^  upon  which  the  three  persons,  who  acted  as  their 
trustees,  had  paid  up  aU  the  calls  out  of  their  corporate 
funds;  but  that  they  determined  to  exercise  that  influence 
in  a  more  convenient  manner  by  procuring  this  act :  -— 
That  when  the  bill  for  the  act  was  introduced,  a  par- 
liamentary contract  for  a  subscription  of  250,0002.  was 
signed,  and  the  same,  with  a  deposit  of  10  .per  cent, 
was  deposited  in  the  proper  office,  apparently  with  the 
Tiew  to  a  future  subscription  to  be  bondjide  made ;  and 
that  the  assent  of  parliament  was  given  for  the  pur- 
pose of  authorising  a  future  subscription,  and  not  to 
confirm  and  give  validity  to  the  resolution  under  which 
AUten^  Barlowy  and  Lewis  had  subscribed  the  11,200 
shares. 


1851. 


Logan 

The 
Earl  of 

COURTOWN. 


The  Defendants  deny  positively  the  all^tion,  that 
it  was  not  disclosed  to  parliament  that  the  South  Wakt 
Company  had  previously  subscribed  for  the  .11,200 
shares  in  the  Waterford  Company ;  and  they  insist  that 
the  object  and  intention  of  the  act  was  to  confirm  what 
had  been  done. 


I  need  not  say,  that  I  can  know  nothing  of  the  in- 
tention of  the  act,  except  firom  the  words  in  which  it  is 
expressed,  applied  to  the  facts  existing  at  the  time; 
and  I  am  so  far  from  being  satisfied  that  all  was  rightly 
disclosed  and  done  in  the  proceedings  to  obtain  the  act, 
that  I  think  there  is  considerable  ground  for  suspicion ; 
but  considering  what  had  been  resolved  or  agreed  upon 
in  1846 : — not  finding  any  thing,  except  the  resolution 
or  agreement  then  made,  to  which  the  act  could  refer, 
I  am  unable,  in  the  present  state  of  the  case,  to  come 
to  the  conclusion  that  the  act  of  parliament  had  not 
the  effect  of  confirming  the  former  transaction.  I  think 
it  open  to  considerable  question,  but  not  so  doubtful  as 

to 
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I86I,       to  make  it  proper  for  tLu  Court  to  prohibit  the  South 
""^^Tlr       ffo^  Company  from  exenuiBg  thdr  rights  which  par- 
D.  luunent  maj  have  giTen  them,  and  which  may  be  thwi ; 

£^j^f       and  B8  their  money  is  engaged  in  thia  nufortanate 
Couktowk.    tmdertaldii^  it  «{^)eBrB  to  me,  that  they  have  an  in- 
terest to  attend  to  the  final  settlement,  and  that  they 
might  be  very  greatly  and  unjustly  injured,  if  th^ 
were^  at  this  time,  inrerented  &om  interfering. 

The  third  question  lelates  to  calls,  as  to  which 
tlie  case  seems  to  be  in  this  state :  —many  shareholders 
have  fully  pud  up  their  calls,  others  have  not,  and 
money  is  wanting  to  satiafy  I^;al  obligatJons  of  the 
Company.  It  is  allied  that  the  Company  eeeka  to 
enforce  the  calk  for  ill^;al  purposes.  That  is  deoied> 
and  it  is  stated  that  there  are  legal  obligations  to  a 
oonuderable  amount  which  cannot  be  satisfied  withont 
procuring  payment  of  the  calls ;  and,  under  these  dr- 
oomataDCes,  I  am  of  opinion,  that  I  cannot  grant  the 
injunction  prayed,  and  that  X  most  refuse  the  motion 

I  hare  come  to  this  conoIoBion,  on  the  consideration 
of  those  fiicts  which  r^to  ezcloavely  to  the  subject  of 
the  motion ;  but  haying  caiefiilly  read  the  whole  of  the 
evidence,  I  find  myself  bound  to  express  my  opinion, 
that  the  proceedings  of  the  Defendants  have  been,  in 
many  partioolais,  conducted  In  a  very  improper  manner, 
and  BO  as  to  afford  strong  ground  for  compliunt  on  the 
.  part  of  the  shareholders ;  and,  as  matters  stood  at  the 

time  when  the  bill  was  filed,  there  appears  to  have 
been  good  reason  for  implying  for  an  injunction.  I 
tiierefore  give  no  costs. 

In  the  circumstances  In  which  the  Company  is  noir    - 
placed,  there  seems  to  be  no  doubt  but  that  the  Com- 
pany 
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pany  ought  to  be  dissolved,  and  its  afiairs  wound  up 
and  settled.  No  reason  has  been  given  why  that  coiurse 
should  not  be  adopted,  and  it  seems  to  me  to  be  the 
plain  duty  of  all  concerned  to  concur  in  doing  it.  If 
I  had  jurisdiction  and  a  proper  application  were  made 
to  me,  I  should,  upon  the  evidence  now  before  me  and 
having  no  other,  make  an  order  for  the  purpose. 


1851. 


LOOAN 
V. 

The      • 
Earl  of 

COURTOWN. 


The  Plidntiff  has  stated  that  the  object  of  his  present 
motion  is  to  obtain  such  order,  or  induce  the  Defend- 
ants to  consent  to  it ;  but  his  formal  proceeding  in  this, 
suit  has  quite  a  different  object;  and  I  cannot  make 
the  particular  order  which  is  asked  for,  and  to  which  I 
do  not  think  the  Plaintiff  entitled,  for  the  purpose  of 
compelling  the  Defendants  to  do  something  else,  which, 
however  desirable  in  itself,  is  not  the  object  of  the 
present  bilL 


Motion  refused. 
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Jan.  13. 1*.    BROWKE,  on  behidf,  &c,  v.  The  MONMOUTH" 
Fa.  8.  SHIRE  Bulwaj  and  Canal  Company. 


settled,  to 
whiit  extent 
or  suliject  to 


or  the  Court 
ought  to  be 

preventing  oi 
I'hecking  I  he 


conduot  of 


^T^HIS  case  came  on  to  be  ai^ed  on  a  demnrrer  to  a 
bill,  filed  by  Jame$  Browne  on  behalf  of  himaelf 
and  all  other  the  ehareholdera  of  the  Monmouthihire 
Riulway-'  and  Canal  Company,  and  certun  persons 
named,  and  stated  to  be  the  committee  of  the  Com- 
pany, and  praying,  that  the  Company  might  be  re- 
stnuned,  by  the  injunction  of  this  Court,  from  de- 
claring or  making  any  dividend  to  any  of  the  ehare- 
holderB,  until  they  had  completed  the  railway  and 
branches  by  their  act  of  parliament  authorised  to  be 
Corporations  made,  and  until  they  had  improved  their  existing 
crvttedby  railways,  and  adapted  them  for  the  convenient  passage 
iiHincntfor  of  locomotive  steam-engines  and  other  moving  power, 
noaeB-''bu't  nccessary  for  the  canioge  of  passengers,  animals  and 
the  classes  of  gooda,  which  might  be  conveyed  by  the  nulway,  and 
iiiis  Court  hna  '"bich  they  might  be  required  to  carry  thereon,  and 
lieen  ealled  on  Until 

Mae  from  s  combination,  I.  of  nets  illegnl  as  to  the  public;  2.  breaches  of  contract 
u  ill)  the  subscribers ;  and  3.  acts  incapable  of  bdug  rectiSed  by  the  sharehulders 
ih (raise! ves,  in  the  excrcite  of  their  own  powers. 

It  is  necessary  in  such  cases  to  distinguish  between  the  duty  of  the  gaTerning 
body  to  the  public  and  their  duty  to  their  shareholders. 

After  the  expiration  of  the  time  for  completing  a  railway,  whidi  by  their  Act 
the  Company  were  "  required  "  to  make,  a  bill  was  filed  by  a  shareholder  seeking  to 
restrain  the  Company  from  making  any  dividend,  until  the  whole  of  the  works 
had  been  completed.  A  general  demurrer  was  allowed,  on  the  ground  that  the 
lion- completion  being  a  public  wrong,  the  Court  had  not  jurisdiction  to  interfere, 
nnd  that  the  misapplication  of  the  income  was  the  subject  orinternal  r^ulation. 

Thia  Court  doen  not  attempt  to  direct  the  performance  of  all  the  duties  which 
the  governing  bodies  of  such  Companies  owe  to  the  shareholders ;  but,  on  the  con- 
ti'nry,  leaves  to  the  Companies  themielvea  the  enforcement  of  all  the  dutiea  arising 
out  of  matters  which  are  the  subject  of  internal  management. 

It  cannot  be  safely  said,  that  in  no  case  whaterer  Joint  Stock  Companies  ought 
to  be  allowed  to  divide  any  profits  or  receive  any  tolls,  until  all  their  woriis  have 
been  completed. 

Disapproval  of  the  practice  of  Gltng  demurrers,  in  ItailirBy  cases,  on  mere  formal 
and  technical  grounds. 
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until  they  had  provided  such  carriages,  locomotive 
steam-en^es  and  other  moving  power  as  aforesaid,  for 
the  acconmiodation  and  convenience  of  the  public,  and 
until  all  necessary  facilities  had  been  aiforded  by  the 
Company,  as  well  for  conveying  passengers,  animals  and 
goods  along  the  railways,  as  for  taking  passengers 
animals  and  goods  to  and  from  the  same. 

The  case  made  by  the  biU,  so  far  as  it  seems  neces- 
sary to  state  it  on  this  occasion,  was,  that  by  an  act  of 
parliament  passed  in  the  year  1792(a),  the  company 
of  proprietors  of  the  Monmouthshire  Canal  Navigation 
was  incorporated  and  empowered,  in  the  manner  therein 
mentioned,  to  make  certain  canab  and  rail  or  waggon- 
ways  and  roads :  —  That  by  anotjier  act  of  parliament, 
made  in  the  year  1797  ((),  the  Monmouthshire  Canal 
Navigation  was  extended,  and  the  former  act  explained 
and  amended.  And  that  by  another  act  of  parliament, 
made  in  the  year  1802(c),  the  proprietors  of  the  Mon^ 
mouthshire  Navigation  were  empowered  to  make  cer- 
tain railways,  to  conununicate  with  the  Monmouthshire 
Canal  Navigation,  and  to  raise  money  to  complete  their 
undertaking,  and  the  former  acts  were  explained  and 
amended. 


1851. 


Browne 

V. 

The  MoN- 

UOUTHSIIIRB 

Railway 
and  Canal 
Company. 


On  the  31st  day  of  Jufy  1845,  an  Act  (d),  intituled 
*'  An  Act  to  authorise  the  Company  of  proprietors  of 
the  Monmouthshire  Canal  Navigation  to  make  a  railway 
from  Newport  to  Ponty  Pool;  and  to  enlarge  the  powers 
of  the  several  Acts  relating  to  the  said  Company,"  re- 
ceived the  royal  assent,  and  thereby  it  was  recited,  that 
the  Company  had  made  and  maintained  the  canal  in 
the  first  act  mentioned,  and  the  extension  thereof  in 
the  second  act  mentioned,  and  the  riulroads  or  tram- 
roads 


(fl)  32  Geo,  3.  c,  cii. 
ib)  37  Geo.  3.  c.  c. 

Vol.  XIIL 


(c)  42  Geo,  3.  c.  cxv. 

(d)  S&9  Vici.  c. clxix. 
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roads  in  the  fint  and  third  acts  mentjoned ;  and  that 
the  making  of  a  nulway  from  Newport  to  Panitf  Pool, 
with  the  branches  there&om,  which  were  after  men- 
.  tioned,  would  be  of  great  public  advantage,  and  the 
Company  were  willing  to  make  and  maintwn  the  same, 
if  empowered  ao  to  do,  and  that  it  would  also  be  of 
great  public  advantage,  if  the  Company  were  empowered 
to  improve  thw  existing  railways,  and  to  become  car- 
riers of  passengers,  animals,  and  goods  along  their 
canals  and  railways ;  and  it  was  enacted,  that  the  Lands 
Clauses  Consolidation  Act  of  1845,  and  the  Bulways 
Clauses  Consolidation  Act  of  1845,  should,  subject  as 
therein  mentioned,  be  incorporated  with  that  act,  and 
that  the  powers  contained  in  the  former  acts  relating 
to  ^e  Company  should  extend  to  and  operate  with 
that  act  And  by  the  some  act,  after  empowerii^  the 
Company  to  ruse  119,100^  in  shareE^  and  to  make  and 
enforce  the  payment  of  calls,  and  to  borrow  120,000£. 
on  mortgages  or  bonds,  and  for  the  transaction  of  busi- 
nees  by  a  committee,  and  for  keefnng  accounts,  and 
exhibiting  balance  sheets,  and  preparing  a  scheme, 
shewing  the  pn^ts  (if  any)  and  a[^>ortioning  the  some, 
or  BO  much  thereof  as  the  committee  might  coneider 
applicable  to  the  purposes  of  a  dividend,  and  making 
various  other  regulaUons  to  be  observed  by  the  Com- 
pany, power  was  given  to  make  the  railway,  coneiet- 
ing  of  the  miun  line  and  branches  therein  particularly 
described ;  and  it  was  enacted  (o),  that  the  powers  of 
the  Company,  for  the  compulsory  purchase  of  lands, 
should  not  be  exerdsed  after  the  expiration  of  three 
years  from  the  passing  of  the  act  (t.  e.  not  after  the 
3l8t  July  1848).  Aud(£)  that  the  railway  should 
be  completed  within  three  years  from  the  passing  of 
the  act  (i.  e,  before  the  31st  July  1848) ;  and,  on  the 
expiration  of  snch  period,  the  powers  granted  to  the 
Company 


(a)  Sect.  too. 


(b)  Sect.  109. 


CASES  IN  CHANCERY. 


35 


Company  for  making  the  railway  or  otherwise  in  re- 
lation thereto,  should  cease  to  be  exercised,  except  as 
to  so  much  as  shonld  then  be  completed.  The  Com- 
pany were  then  authorised  to  demand  such  tolls  as 
therein  mentioned,  for  the  use  of  the  railway.  And  it 
was  enacted,  that  they  should,  caid  Uiey  toere  thereby 
required,  within  three  years  after  the  passing  of  the 
act,  to  improve  their  existing  railways,  whenever  that 
might  be  necessary,  to  adapt  them  for  the  convenient 
passage  of  locomotive  steam  engines,  for  the  carriage  of 
goods  and  merchandise  at  reasonable  rates  of  speed 
and  to  provide  and  maintain  such  and  so  many  car^ 
riages  and  locomotive  steam  en^es  and  other  moving 
power,  as  might  be  necessary  for  the  carriage  of  pas- 
sengers, animals,  and  goods  which  might  be  conveyed 
to  their  railways,  and  which  they  might  be  required  to 
carry  thereon.  And  it  was  enacted,  that  the  Company 
should,  and  they  toere  required^  to  carry,  as  common 
carriers  for  hire,  on  their  existing  railways,  within  three 
years  after  the  passing  of  the  act,  and  also  on  the 
railway  (thereby  authorised),  when  and  so  soon  as  the 
same  should  be  open  for  traffic,  by  means  of  locomotive 
steam  engines  or  other  moving  power,  in  their  own 
carriages  and  in  the  carriages  of  other  persons,  all  pas- 
sengers, animals,  and  goods  which  might  be  brought  to 
their  railway  and  which  they  might  be  required  to 
convey  thereon. 


1851. 


Browne 

V. 
The  Mon- 
mouthshire 
Railway 
and  Canal 
Company. 


It  appeared,  by  the  provisions  of  this  Act,  that  at  the 
end  of  three  years  from  the  passing  of  the  Act,  the 
compulsory  power  to  purchase  land  was  to  cease  (a), 
the  Railway  was  to  be  completed  (A),  and  the  Company 
were  to  carry  as  common  carriers  for  hire,  on  their 
existing  railways,  passengers,  animals,  and  goods  (c). 

In 

(a)  Scjct.  100.  (A)  Sect.  102.  (c)  Sect.  128. 
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Id  the  year  1 846,  an  Act  of  Farliament  wna  passed  (a), 
Trhereby  the  name  of  the  Company  was  changed ;  and  it 
was  enacted,  that  the  Company,  instead  of  bdng  called 
the  Company  of  Proprietors  of  the  Monmoutktkire 
Canal  Navigation,  should  be  called  the  Monmouthshire 
Bulway  and  Canal  Company.  And  it  was  thereby 
enacted,  that  the  powers  of  the  Company  for  the  'com- 
pulsory purohase  of  lands  might,  as  to  certiun  scheduled 
lands,  he  exercised  for  the  term  of  two  years  from 
the  pasung  of  that  Act  (t.  e.  un^  the  14th  Avgutt 
ISdO);  and  that  the  term,  by  the  former  Act  limited 
for  the  improvement  of  the  existing  rtulways  of  the 
Company,  when  neoessary  to  adapt  them  for  the  cod- 
-venient  passage  of  locomotive  steam  engines  at  reason- 
able rates  of  speed,  should  he  extended  until  the  I4th 
day  of  Atiguii  1849,  and  that  the  term  limited  for  the 
completion  of  the  Newport  and  Fonty  Pool  £^way,  and 
of  the  works  by  the  recited  Act  authorised  and  re- 
quired, should  be  extended  and  enhtrged  for  the  term 
of  two  years  from  the  passing  of  the  Act ;  and  that 
the  powers  granted  by  the  Act  for  those  purposes, 
respectively,  might  be  exercised  during  such  extended 
periods. 


This  bill,  which  was  filed  oo  the  9th  of  November 
last,  alleged :  — 


1.  That  the  Company  had  neglected  to  complete 
the  Newport  and  PontyPool  Riulway  :  —  that  they  had 
discontinued  all  their  works  for  the  construction  there- 
of, and  refused  to  take  any  steps  for  resuming  their 
operiitions  thereon,  and  that  no  part  thereof  was,  at 
ihe  expiration  of  the  extended  period  of  two  years,  or 
was  now,  completed,  or  opened  for  the  conveyance  of 
passengers  or  gooda. 

2.  That 
(a)  II  &  13  rieLctxt. 
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2,  That  a  part  of  the  railways  of  the  Company  exist- 
ing at  the  time  when  the  last  Act  passed  (viz.  the  Blaenr 
avan  Railway),  which  it  was  necessary  to  improve  in 
order  to  adapt  it  for  the  convenient  passage  of  loco- 
motive steam  engines,  for  the  carriage  of  goods  and 
merchandise,  at  reasonable  rates  of  speed,  was  not,  at 
the  expiration  of  the  extended  period  (viz.  the  14th 
Augnst  1849),  and  had  not  yet  been  improved  and 
adapted,  but  still  remained  and  was  unfit  for  such  con- 
venient passage  of  locomotive  steam  engines. 


1851. 


Browne 

V, 

The  Mon- 
mouthshire 
Kaiiway 
and  Canal 
Company. 


3.  That  no  carriages  or  locomotive  steam  engines  or 
other  motive  power  had  been  provided,  nor  had  any 
other  measures  been  adopted  by  the  Company,  for  the 
carriage  of  passengers,  animals,  or  goods  thereon. 

4.  That  the  Company  never  had  discharged,  and  did 
not  discharge,  the  office  of  common  carrier  on  the  Blae^ 
navon  Railway. 


The  bill  alleged,  that  the  Company  possessed  the  ne- 
cessary powers  to  complete  their  works,  imd  that  they 
assigned  no  reason  (except  their  want  of  funds)  for  not 
doing  what  was  required.  But  they  alleged  their  want 
of  funds,  and  their  inability  to  raise  money  for  the  pur- 
pose, as  the  reason  for  their  neglect  to  comply  with 
the  exigencies  of  their  Acts  of  Parliament,  in  respect  of 
the  several  matters  complained  of.  And  it  was  alleged, 
that  in  this  state  of  things,  they  had  received  a  con- 
siderable income  from  the  employment  of  their  canals 
and  some  parts  of  their  roads ;  and  that  instead  of  ap- 
plying such  income,  as  part  of  their  property,  in  com- 
pleting their  works,  according  to  their  engagement  and 
in  performance  of  their  duty  under  their  Acts  of  Par- 
liament, they  had  (notwithstanding  the  liability  under 
which  their  default  had  placed  them)  considered  and 

D  3  claimed 
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olumed  to  be  entitled  to  consider  so  mnch  of  their  income 
aa  they  thought  proper  as  profit,  and  they  had,  accord- 
ingly, divided,  and  cLumed  to  be  entitled  to  divide,  the 
same  as  profit  among  the  ehareholders.  As  to  the 
past  dividends,  it  was  alleged  for  them,  that  ranoe 
1845,  they  had  gone  on  making  dividends,  not  antin- 
pating  any  difficulty  in  ruung  capital ;  but  the  difficulty 
having  occurred,  they  were,  nevertheless,  proceeding  to 
declare  dividends.  And  it  bfflng  alleged,  tiiat  they  had 
no  funds  and  no  prospect  of  obtaining  funds  avulable 
for  the  works  and  improvements  which  it  was  their 
duty  to  make,  except  the  Ainds  out  of  which  they  were 
about  to  declare  a  dividend,  and  that  their  obligation 
to  make  such  works  and  improvements  was  an  existing 
hability,  which  ought  to  be  dischai^ed  before  any  pto- 
fits  were  declared  or  divided,  this  bill  was  filed  for  aa 
injunction  to  restrtun  them  from  doing  so. 

The  Defendants  demurred  for  want  of  equity,  and 
the  demurrer  now  came  on  for  argument 

Mr.  B.  Palmer  and  Mr.  Campbell  in  support  of  the 
demurrer. 

This  case  is  not  like  that  of  Carlisle  v.  Tlie  Sotith 
Eastern  Railway  Company(a)i  where,  by  the  act  of  par- 
liament, the  Company  were  prohibited  dividing  profit^ 
until  the  branch  railway  had  been  completed.  Here, 
the  Act  contemplated  the  application  of  capital  only 
towards  the  completion,  and  led  the  decision  aa  to  divi- 
dends on  the  subscribed  capital  to  the  discretion  of  the 
Company.  It  is  a  matter  of  internal  management  to  be 
determined  by  the  exen^ee  of  the  judgment  and  dis- 
cretion of  the  general  body  and  the  Committee,  and  a 
matter 


[a)  1  Mac.  ^  Got.  C89.,  and  S  HaU  <J-  TkcUi,  866. 
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matter  which  cannot  be  odminiBtered  in  this  Court  (a). 
If  this  demurrer  be  overruled,  the  result  will  be  that 
no  diyidends  can  be  paid  by  any  public  company,  until 
they  have  completed  the  whole  of  their  works,  or  have 
in  hand  a  fund  sufficient  for  its  completion. 

2.  The  Act  complained  of  is  one  affecting  the  public 
generally,  a  public  injury,  for  which  perhaps  a  remedy 
might  be  found  by  mandamus,  but  which  this  Court  has 
no  jurisdiction  to  meddle  with,  for  if  it  will  neither 
decree  the  rebuilding  or  the  repairing  of  a  house,  hfor- 
tiariy  it  will  not  direct  the  completion  of  a  work  of  the 
magnitude  of  a  line  of  railway ;  Heathcote  y.  The  North' 
Staffordshire  Railway  Company  {b).  Besides,  if  the 
compulsory  powers  have  ceased,  it  is  no  longer  possible 
to  complete  it.  The  alleged  public  wrong  should,  if 
at  all,  be  remedied  at  the  suit  of  the  Attorney-General, 
and  not  of  a  shareholder. 


1851. 


Browne 
The  MoN- 

UOUTHSHIRE 

Railway 
and  Canal 
Company. 


Mr.  Turner  and  Mr.  W*M.  James ^  contri,  in  support 
of  the  bilL 


The  acts  of  parliament  constitute  the  contract  be- 
tween the  Company  and  the  public,  and  it  imposes  on 
the  Company  the  duty  and  obligation  of  completing  the 
whole  undertaking,  which  was  the  price  on  which  the 
special  parliamentary  powers  and  the  right  of  receiving 
tolls  were  given  them.  They  must  perform  the  con- 
dition which  accompanied  the  grant;  as  in  the  case 
of  a  legacy  upon  condition,  a  party  accepting  it  can- 
not afterwards  renounce  it,  for  the  purpose  of  reliev- 
ing himself  from  the   burthen:   Attomey^General  v. 

Chrisfs 

(a)  FoM  V.  Harbottle,  2  Hare,      Mincrt  Company,  2PkilUpt,  740., 
461.;  Mozlej/  y.  Alston,  1  Pkil^      1  HaU^  TweUs,  85. 
/jp*,  790. ;  Lord  v.  The  Copper  (b)  2  Mac.  ^  Gor.  p.  111. 
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ISjI.         Vkrisfs  Ho^tal{a).    Here  the  act  of  parliament  isim- 
Tf"''^*"       perative,  for  it  "  requires  "  the  Company  to  improve  the 
t>.  old  railways,  and  to  become  common  carriers.     By  the 

MouTiIsHi^BK  *^™^^  °^  these  acta  a  division  of  profits  before  the  com- 
Ruihrny  pletion  18  unauthorised.  The  time  for  the  completion  has 
Coiuiiuny.  clapsed,  and  this  obligation,  which  renuuns  uneatisfied, 
must,  like  the  other  debts  and  obligations  of  the  Com- 
pany, be  brought  into  the  account  and  disdiarged,  before 
any  profit  can  properly  be  sud  to  have  been  made ;  and 
whibt  there  are  no  profits,  there  ought  to  be  no  dimi- 
nution of  the  capital  by  a  distribution  of  dividends. 
Salomons  v.  Zain^  {h)  shews  the  obligation  of  a  Company 
to  apply  all  its  funds  towards  the  purposes  directed ; 
it  was  there  held,  that  "a  railway  company  is  bound 
to  apply  all  its  monies  and  property  for  the  purposes 
directed  and  provided  for  by  the  act  of  parliament,  and 
not  for  any  other  purpose  whatever :  —  that  any  ap- 
plication of  or  dealing  with  the  capital,  fnndfi,  or  money 
in  any  manner  not  distinctly  authorised  by  the  Act  is 
illegal ;  and  that  where  directors  for  purposes  not  autho- 
rised by  the  Act,  or  proceeding  to  involve  the  Com- 
pany or  shareholders  in  liabilities  to  which  they  never 
consented,  relief  may  and  ought  to  be  ^ven  in  this 
Court." 

2.  This  is  not  a  matter  of  internal  management :  for, 
applying  the  usual  test,  the  act  compl^ned  of  is  such 
that  it  could  not  be  rendered  vaUd  as  against  a  single 
dissentient  shareholder.  It  is  a  breach  of  trust  to  divide 
capital  as  profit  ngainat  the  will  of  one  partner ;  and 
every  one  who  might  receive  it  would  do  so  with  notice 
of  the  breach  of  trust,  and  as  implicated  therein  would 
be  responsible.  The  managing  body  have  no  right  to 
commit  a  public  wrong,  and,  as  was  said  in  Cohen  v. 
Wilkinson, 
(a)   1  Jiusi.  4  Mi/I.  mo.  (6)   IE  Bc<tv.  33D. 
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Wilkinson  (a),  inyolve  the  Bhareholders  in  the  conse- 
quence. 

Mr.  B.  Palmer  in  reply. 

The  Masteb  of  Hie  Rolls  reserved  his  judgment. 
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The  MoN- 
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Railway 
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Company. 


The  Masteb  of  the  Rolls. 

Under  the  Act  of  Parliament  (J)  which  received  the 
royal  assent  on  the  14th  of  August  1848^  it  was  the 
duty  of  the  Company,  on  or  before  the  14th  day  of 
August  1849,  to  improve  their  existing  railways,  whcre- 
ever  it  might  be  necessary,  to  adapt  them  for  the  con- 
venient passage  of  locomotive  steam  engines  at  reason- 
able rates  of  speed ;  and  they  ought,  on  or  before  the 
14th  August  1850,  to'have  completed  the  Newport  and 
Ponty  Pool  Railway,  and  the  works  authorised  and  re- 
quired by  the  former  Act. 

This  bill,  which  was'  filed  on  the  9th  of  November 
last,  alleged :  — 

1.  That  the  Company  have  neglected  to  complete 
the  Newport  and  Ponty  Pool  Railway ;  that  they  have 
discontinued  all  their  works  for  the  construction  there- 
of, and  refuse  to  take  any  steps  for  resuming  their 
operations  thereon,  and  that  no  part  thereof  was,  at 
the  expiration  of  the  extended  period  of  two  years,  or 
is  now,  completed  or  opened  for  the  conveyance  of 
passengers  or  goods. 

2.  That 


Feb.  8. 


(a)  l2i?CflP.  137. 


{b)  11  &  12  He/,  c.cxx. 
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2.  That  a  part  of  the  nulwajB  of  the  Company 
existing  at  the  lime  vhen  the  last  Act  passed  (y'a.  the 
Blaauaion  Rulway),  which  it  was  necessary  to  improve, 
J  in  order  to  adapt  it  for  the  convenient  passi^  of  looo- 
motive  steam  engines  for  the  carriage  of  goods  and 
merchandise,  at  reasonable  rates  of  speed,  was  not,  at 
the  expiration  of  the  extended  period  (viz.  the  14th  of 
Auguit  1649),  and  has  not  yet  been,  improved  and 
adapted,  but  still  remains  and  is  nnfit  for  each  conve- 
nient passage  of  locomotive  steam  engines. 

3.  That  no  carriages  or  locomotive  ateam  engines  or 
other  motive  power  have  been  provided ;  nor  have  any 
other  measures  been  adopted  by  the  Company  for  the 
carriage  of  passengers,  animals,  or  goods  thereon. 

4.  Tba(  the  Company  never  have  discharged,  and  do 
not  discharge,  the  office  of  common  carrier  on  the  Blae- 
noron  Bailway. 

If  these  all^;ations  be  true,  and,  on  this  occasion, 
they  most  be  token  to  be  so,  it  is  plain  that  the  Com~ 
pany  have  not  obeyed  the  Act  of  Farliament,  and  have 
not  performed  the  duty,  in  consideration  of  which  the 
powere  which  were  conferred  upon  them  were  given :  — 
they  are  in  defaalt 

The  Defendants  have  demurred  for  want  of  equity ; 
and  the  real  question  upon  which  the  dedsion  of  the 
Court  la  required,  appears  to  me  to  be  very  properly 
nused  on  such  a  demurrer. 


Certain  formal  and  technical  causes  of  demurrer  are 
also  stated.  As  the  tacts  and  drcumstancea  of  this 
case  do  not,  in  my  opinion,  require  me  to  decide  upon 
those  formal  and  technical  otgectione,  I  may  be  allowed 
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to  observe,  without  any  direct  reference  to  this  case, 
that  such  demurrers  are  quite  proper  to  be  filed  in  cases 
where  they  are  required  to  secure  due  attention  to 
all  interests  inyolved  in  the  decision ;  yet  that  merely 
formal  and  technical  causes  of  demurrer  seem  to  me  to 
be  too  commonly  assigned  in  the  cases  affecting  railway 
companies  and  joint  stock  companies,  on  the  apparent 
ground,  that  if  they  do  no  good,  they  are  not  likely  to 
do  much  harm,  and  may  possibly  increase  the  expense 
and  tend  to  the  embarrassment  of  the  Plaintiff,  and 
create  delay,  which  may  be  of  some  convenience  to  the 
Defendant.  It  seems  not  to  be  suffioiently  considered^ 
that  a  character  for  fidmess  and  a  willingness  to  meet 
objections  and  facilitate  the  settlement  of  disputed 
questions,  on  fit  occasions,  would  contribute  much  more 
to  the  honour  and  credit  of  the  companies  and  their 
agents,  than  a  character  for  skill  and  adroitness  in 
baffling  investigation  by  unnecessary  litigation  and 
delay. 


1851. 
Browne 

V. 

I  The  MoN- 

HOUTHSHIRB 

Railway 
and  Canal 
Compaoy. 


For  the  purpose  of  considering  the  demurrer  for 
want  of  equity,  the  material  tacts  are :  —  Tiiat  the 
time  appointed  for  the  completion  of  the  works  has 
elapsed,  and  the  works  are  not  performed :  —  that  nothing 
impedes  the  completion  of  the  works  but  want  of  money : 
—  that  capital  cannot  at  this  time  be  raised,  either  by 
calls  or  loans :  —  that  they  have  monies  arising  from 
income  which  ought  to  be  applied  in  satisfaction  of 
their  liabilities,  and  that  the  obligation  to  complete  their 
works  is  a  liability. 


The  argument  for  the  Defendants  is,  that  these  acts 
do  not  require  any  such  application  of  income,  but 
clearly  treat  capital  as  the  fund  by  means  of  which  the 
works  are  to  be  executed ;  and  that  the  capital  is  to  be 
nused  by  shares  and  by  money  borrowed  on  mortgage 


or 


CASES  IN  CHANCERY. 

or  bood.  That  the  Company  not  having  raiaed  all 
their  capital,  and  being  in  a  difficulty,  which  may  be 
(mly  temporary,  in  enforcing  calls  or  borrowing  on 
mortgage  or  bond,  have  a  discretion  as  to  the  appli- 
cation or  appropriation  of  their  income,  and  that  this 
discretion  is  not  to  be  restricted  or  limited  any  other- 
wise than  by  express  enactment. 


The  PLuntiff,  on  the  other  hand,  alleges,  that  Com- 
panies, deriving  their  extraordinary  powers  from  parlia- 
ment, are  conddered  and  ought  to  bo  treated  as  having 
contracted  with  the  public  to  perform  the  works,  and 
ought  not  to  be  allowed  to  divide  any  profits  without 
completing  the  works,  and,  having  undertaken  the  cxecu- 
tion  of  the  works  within  a  certain  time,  are  not,  after 
the  lapse  of  that  time,  to  be  justified  In  dividing  any 
profits  arising  from  their  incomplete  works,  leaving  the 
rest  undone,  either  altogether,  or  for  so  long  a  time,  as 
may  suit  their  own  convenience,  or  till  a  favourable 
opportunity  may  arise  of  raising  money  by  shares  or 
loans,  for  the  completion  of  the  works,  at  a  time  ad- 
vantageons  to  themselves.  That  the  expense  of  com- 
pleting the  works  is|  the  amount  of  a  debt  owing  by 
the  Company,  and  ought  to  be  taken  into  account  in 
making  up  their  balance  sheet,  it  being  unjustifiable  to 
compute  profit,  without  taking  debts  into  account. 


Having  given  my  best  attention  to  the  case,  and 
thinking  it  of  very  great  importance  and  some  difficulty, 
I  am,  on  the  whole,  of  opinion,  that  this  bill  cannot  be 
sustained. 


The  jurisdiction  of  this  Court  has,  in  several  cases, 
been  very  usefully  applied,  in  preventing  or  checking 
the  en-oneous  conduct  of  corporations  created  by  act  of 
parliament  &r  public  purposes ;  but  it  is  not  settled  to 

what 
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wliat  extent,  or  subject  to  what  particular  limitations, 
the  jurisdiction  ought  to  be  exercised ;  and,  unless  par- 
liament should  think  fit  to  lay  down  rules  for  the  guid- 
ance of  the  Court,  litigation  must  take  place.  The 
class  of  cases  in  which  the  Court  has  often  been  called 
on  to  interfere  are  those  which  arise  out  of  a  combination 
of :  —  1.  Acts  in  themselves  illegal,  considered  as  breaches 
of  contract  with  the  public ;  2.  acts  which  are  breaches 
of  contract,  express  or  implied,  with  the  subscribers  to 
the  undertaking ;  and  3.  acts  erroneous  or  breaches  of 
contract,  incapable  of  being  rectified  by  the  shareholders 
themselves,  in  the  exercise  of  their  own  powers. 

In  almost  all  cases,  it  is  necessary  to  distinguish  two 
things,  which,  although  they  often  are,  and  always  ought 
to  be,  concurrent,  are  in  themselves  distinct,  and  are 
very  apt  to  be  confounded.  There  is  the  duty  of  the 
committee,  directors  or  governing  body,  to  the  public,  and 
their  duty  to  the  shareholders,  whom  they  represent. 


1851. 


Brownr 

V. 

Tlie  MoN- 

MOUTIISIIIRIi 

Railway 
and  Canal 
Connpany. 


In  this  case,  the  duty  of  the  committee  to  the  public 
made  it  imperative  upon  them  to  complete  their  works 
in  a  limited  time ;  and  to  let  the  works  remain  unfinished 
after  the  expiration  of  the  time,  is  a  violation  of  theit 
duty  to  the  public,  and  a  violation  which,  if  permitted, 
would  enable  the  Company  to  do  that  which  this  Court 
has  repeatedly  exercised  its  jurisdiction  and  power  to 
prevent  If  they  are  allowed  to  neglect  the  completion 
of  their  works  till  after  the  expiration  of  the  time,  and 
then  to  make  profit  of  so  much  as  they  had  done,  and 
to  abandon  the  rest,  it  would  seem,  that  the  means 
might,  at  any  time,  be  found,  to  abandon  any  part  of 
their  works,  at  their  own  pleasure,  and  thus  might  ex- 
tensive fraud  be  committed  upon  shareholders,  who  had 
subscribed  for  the  whole  works.  Such  permitted  viola- 
tion of  a  duty  to  the  public  would  shew  a  most  unfor- 
tunate 
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tanate  state  oi  the  law,  and  be,  in  m;  <^aiiioD,  a  great 
injarj  to  the  poblic;  bat,  r^aidmg  this  as  a  public 
wrong,  or  aa  a  violation  of  doty  to  the  public,  it  does 
J  not  appear  to  me  that  this  Court  haa  jaiiaUoti<m  to 
interfere.  Tlie  case  does  not  come  within  any  deoded 
caw,  or  within  the  principle  of  the  cases,  in  which  the 
Court  has  interfered  to  prevent  the  application  of  funds 
subscribed  for  a  whole  purpose,  to  the  completion  of  a 
part  of  it  only. 

Nor  can  it,  I  think,  be  safely  said,  that  joint  stock 
companies  ought  in  no  case  whatever  to  be  alloved 
to  divide  any  profits,  or  receive  any  tolls,  till  all  their 
works  have  been  completed.  If  parliament  eo  en- 
acted, it  would  probably  be  much  better  for  the  public, 
and  also  for  the  oompaoiee  or  shareholders  themselves. 
But  it  is  plain,  that  the  af^ra  of  a  company  might  be 
in  such  a  state,  with  sudi  probability  of  being,  at  any 
time,  able  to  nuse  all  the  capital  required  for  the  com- 
pletion of  their  works,  that  there  would  be  no  risk 
whatever  in  dividing  scHne  interim  profits.  But  so  far 
as  the  public  interest  is  concerned,  I  do  not  think  that 
this  Court  has  jurisdiction  to  interfere  on  such  a  bill  as 
this. 


Aa  to  the  duties  which  the  governing  body  of  such 
ft  Company  owe  to  their  constituents,  the  shareholders, 
this  Court  does  not  attempt  to  direct  the  performance 
of  all  such  duties,  but,  on  the  contrary,  leaves  to  the 
Companies  themselves  the  enforcement  of  all  the  duties 
arising  out  of  matters  which  are  the  subject  of  in- 
ternal regulation.  It  seems  very  improper  and  very  im- 
prudent to  treat  ns  profit  any  part  of  their  funds  or 
income,  at  a  time  when  they  are  without  the  pecuniary 
means  of  performing  the  works  which  they  are  bound 
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to  perform,  in  discharge  of  their  duty  to  the  public* 
The  committee,  with  the  sanction  of  the  shareholders, 
are  proceeding  in  a  manner  which  (being  attended  with 
a  constant  breach  of  public  duty)  may  result  in  the 
most  serious  injury  to  the  shareholders,  in  the  same 
manner  that  any  bad  management  injures  those  whose 
interests  are  affected  by  it ;  but  they  do  it  for  them* 
selves,  and  must  suffer  the  consequences. 


1851. 


Browne 

V, 

The  Mon- 
mouthshire 
Railway 
and  Canal 
Company. 


I  think,  therefore,  that  the  demurrer  for  want  of 
equity  must  be  allowed.  It  appears  to  me,  first,  that 
this  Court  has  not  jurisdiction  to  interfere  on  the  mere 
ground  that  the  Defendants  are  acting  in  violation  of 
their  duty  to  the  public  (a),  Imd,  secondly,  that  the 
misapplication  of  the  income  is  the  subject  of  internal 
reguUtion. 


(a)  See  77ie  Skinners  Ckmpany  v.  77ie  Iriih  Society,  7  Beav» 
593.,  and  on  appeal  12  CL^  Fin.  425. 


CASES  IN  CHANCERY. 


Fib.  8. 


STEVENS  t..  The  SOUTH  DEVON  Railway 
Company. 


Ill  a  Rflilway  T^HIS  was  a  motion,  made  on  behalf  of  the  Pliuntiff, 
V' "'*ae  ^^^  *"  injunction  to  restrain  the  Defendants  from 

iiAo  claucsor  using  or  applying  the  funds,  monies,  or  credit  of  the 

A^'eneral*"'  Company,  in,  for,  or  towards  the  payment  of  the  costs, 

meeting  bu-  charges,  and  expenses,  of  or  incidental  or  preparatory 

Directors  to  to  the  introduction  into  and  prosecution  in  Parliament, 

n[i|ily  to  Par-  ^f  (,yQ  (j^jg  mentioned  in  the  Plaintiff's  bill  of  com- 

Aci,  which  plaint,  or  either  of  them,  or  any  other  bill  for  the  like 

*"'''''-  jj^  purpose ;  and  also  from  introducing  or  soliciting  the 

akcr  the  ex-  said  two  bills,  or  any  Other  bill  for  the  like  purposes,  or 

miil'f.ite«sts  ^isiog  the  name  or  seal  of  the  Company  for  the  intro- 

of  the  two  ductioD  or  soliciting  of  such  bills,  or  either  of  them. 

clusaes  intrr 

ir.  Held,  that 

such  nn  ap-  ii^e   South    Devon   Railway   Company   was    incor- 

plication  was  p  n    ^■  ,■,     i 

not  a  breach     poratcd  by  an  Act  of  Parliament,  to  which  the  royal 

°}  ""*'  d^hat  '^*^°''  ^"^  given  on  the  4th  day  of  Jul^  1844  (a),  and 
to  hold  other-  by  which  it  was  provided,  that  the  sum  of  1,100,000?^ 
be^^pKinn  should  be  the  capital  of  the  Company,  and  that  the 
too  strictly  same  should  be  ^vided  into  22,000  shares,  each  of  the 
Coilipany  the  amount  of  SOL,  and  every  person  subscribing  50£  to  the 
principles  ad-  capital  was  to  be  deemed  a  shareholder  of  the  Com- 
iipplicfible  to  pany,  and  to  have  one  share  therein  allotted  to  him.  And 
private  part-  aft^r  jhe  whole  of  the  sum  of  1,100,0007.  should  have 
ncrships,  rest-  '        ' 

iiij  on  private  been 

contrHcls  un-  (a)  B  Krf.  c.  Ixviii. 

co:inected  '  ' 

wilh  public  duties  and  interests,  sod  capable  oT  dissolution. 

Upnn  the  application  of  a  shareholder  of  one  of  such  two  classes,  for  an  injunction 
to  restrain  the  application  to  Parliaiaent,  and  the  use  of  the  corporate  seal  and  the 
iipplication  of  the  corporate  fiinda  for  that  purpose,  the  Court  refused  to  restrain 
tlie  Hjiplicdtion  to  Parliament,  or  the  use  of  the  corporate  seal  for  that  purpose,  but 
estrained  the  application  of  the  funds  and  moaies  of  the  Company  towards  the 


pajm 


It  of  the  costs. 
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been  subscribed  for,  and  one  half  thereof  actoallj  paid 
up,  the  Company  was  empowered  to  borrow,  on  mort- 
gage or  bond,  such  snm  of  money  as  should,  from  time 
to  time,  be  authorised  to  be  borrowed,  by  order  of  a 
general  meeting,  not  exceeding  in  the  whole  366,800/. 

By  a  resolution  of  the  Company  entered  into  in 
August  1844,  it  was  resolved,  that  the  Directors  should 
take  measures  to  reduce  the  amount  of  the  capital  from 
1,100,0002.  to  1,000,000/: ;  and  consequently,  2000  of 
the  shares  which  they  were  authorised  to  issue  were  not 
issued. 
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1851. 


Steybns 

The  South 
Devon 
Railway   . 
Company. 


By  an  Act  of  Parliament,  which  reoeived  the  royal 
assent  on  the  28th  of  August  1846  (a),  the  Company 
was  authorised  to  raise,  by  creating  new  shares  or  stock, 
a  further  sum,  not  exceeding  500,000/.,  with  a  proviso, 
that  the  new  shares  so  to  be  created  should  be  of  such 
nominal  amount,  and  entitled  to  such  priyileges  as  the 
Company  might  detennine. 

At  an  extraordinary  meeting  of  the  shareholders, 
held  on  the  9th  day  of  January  1847,  the  Directors 
were  authorised  to  raise  the  additional  capital  of 
500,000/.,  in  such  manner  as  they  might  deem  expe- 
dient, and  for  the  interest  of  the  Company.  On  the 
19th  o{  January  1847,  in  pursuance  of  that  authority, 
the  Directors  resolved,  that  tiie  sum  of  500,000/.  should 
be  raised  by  the  creation  of  half  shares  of  25/.  on  the 
15th  of  March  1847 ;  that  6  per  cent,  per  annum  should 
be  guaranteed,  until  the  15th  of  March  1857,  upon  all 
calls  duly  paid,  and  upon  all  sums  received,  in  anticipa- 
tion of  calls,  by  authority  of  the  Board  of  Directors, 
in  respect  of  sudi  half  shares ;  and  that  the  guarantee 

should 


VoL.xnL 


(a)  10  Fic^  c.  cccciL  -, 

E 


Stbtems 

The  SouTB 
Dbvok 
BaJliraj 
CSoDipaiiy. 
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should  not  exclnde  the  fihareholder  from  participatiiig 
in  uny  liigher  rate  (^  dindend,  for  the  time  bdng  pay- 
able on  the  whole  ahaiea 

Id  pursuance,  and  upon  the  tenna  of  thoae  reeolu- 
tions,  the  Directon,  on  the  15tb  of  March  1847,  isBued 
30,000  half  abares  of  26L  each. 


Under  these  drcumBtances,  theK  were  two  claasee  of 
Bhareholders, — viz,  the  holders  of  original  or  50L  shares, 
and  the  holders  of  the  2SL  or  half  shares. 


The  Fltuntiff  belonged  to  the  first  class :  he  was  the 
holder  of  or  interested  in  a  great  many  on^nal  shares, 
and  had  paid  about  70,0001  for  calls  thereon :  he  was 
not  the  holder  of  any  251.  or  half  shares. 

It  was  Baad,  that  the  Company  had  borrowed  all  the 
money  they  were  entitled  to  ruse  on  mortgage  or  bond, 
and  that  the  railway  bad  been  completed  and  opened 
for  traffic  &om  Exeter  to  Plymouth,  a  distance  of 
fifty-seven  miles,  and  was  yielding  a  considerable  yearly 
revenue ;  but  that  no  dividend  had  yet  been  dechured 
upon  dther  the  whole  Bhares  or  the  half  shares. 

In  this  state  of  things,  differences  had  arisen  be- 
tween the  shareholders  of  the  different  classes,  as  to 
the  true  meaning  and  effect  of  the  resolution  of  the 
ldthof./anua/^1847.  The  FlmntifiT,  who  was  interested 
only  in  the  whole  shares,  alleged  that  the  Directors  were 
largely  interested  in  the  half  shares,  and  that,  although 
the  holders  of  the  half  shares  were  entitled  to  such  and 
only  to  such  privileges  as  were  given  to  them  by  the 
resolution  of  the  I9th  of  January  1847,  yet  the  Direc- 
tors, in  the  year  1850,  caused  to  be  introduced  into 
parliament  a  bill,  pnrporting  to  empower  the  Company 
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to  create  aod  isaae  new  eharee  to  an  amount  not  ex- 
ceeding  625,000Z»j  to  bear  intereet  in  perpetnity,  at 
any  rate  not  exceeding  6  per  cent,  per  annum ;  and  the 
Plaintifl^  apprehending  that  the  effect  of  6uch  bill,  if 
paased  into  a  law,  would  be  to  alter  the  existing  and 
established  rights  of  the  holders  of  original  shares  and 
the  holders  of  half  shares  in  the  Company,  as  between 
themselves,  and  to  vary  the  tvmis  upon  which  the  half 
shares  had  been  created,  applied  to  be  heard  against 
the  bill;  and  he  accordingly  was  heard  by  the  Com- 
mittee of  the  House  of  Commons,  to  which  the  bill 
was  referred*  The  Committee  reported,  that  the  pre- 
amble to  the  bill  was  not  proved,  and  the  bill  was,  for 
that  time,  abandoned. 


1851. 


Stetbns 

V. 

The  South 
Deyon 

Railway  ■ 
Company. 


The  Directon^  however,  contibiued  to  attend  to  the 
subject,  and  with  a  view  to  the  di£B.culties  arising  out 
of  opposing  claims  of  the  two  classes  of  shareholdeis,  a 
special  meeting  of  shareholders  was  held  on  the  24th  of 
September  last;  and  it  was  then  resolved,  that  it  ap- 
peared for  the  interest  of  the  Company  that  some  equi- 
table arrangement  should  be  made  with  the  holders  of 
half  shares,  with  a  view  to  admit  both  classes  of  shares 
to  an  immediate  participation  in  the  revenues  of  the 
Company;  and  the  Directors  were  requested  to  put 
themselves  in  conmiunication  with  some  of  the  leading 
shareholders  in  both  classes,  with  a  view  to  devise  some 
scheme  for  the  purpose,  and  that  the  scheme  should  be 
submitted  to  a  meeting  of  shareholders  to  be  afterwards 
convened  to  consider  it. 


The  Directors,  having  consulted  Mr.  Ansett  and  re- 
ceived a  report  from  him,  issued  a  notice,  whereby  they 
convent  an  extraordinary  meeting  of  the  shareholders 
of  the  Company,  to  be  held  on  the  12th  of  November 
last,  to  receive  and  consider  a  special  report  of  the 

E  2  Directors 
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1851.       Directors,  relative  to  the  proposed  comnmtetion  of  the 

TT^'''^'     privileges  attached  to   the  25L  or  half  Bhares  in   the 

v.  Company,  referred  to  the  oonsideratioa  of  the  Board 

^Bevw^    hy  a  resolution  of  the  spedal  meeting  of  the  sfaare- 

Hailvaj      holders  of  the  24th  September  1850,  and  also  relative 

^''''''*''^'     to  the  other  matter  in  the  same  notice  stated  at  the 

meeting.   The  Directors  made  their  own  report,  stating 

and  recommending  a  sdiMne  for  tha  pn^xtsed  oommo- 

tation  of  the  privileges  attached  to  the  25L  or  half 

•bares  in  the  Company.     The  report  of  the  IXrectcnv 

vae  adopted,  and  the  Directors  wen  authorised  to  take 

all  necessary  and  proper  measures  for  giving  effect  to 

the  recommendations  therein  contused,  and  partiei^ 

larly   to  apply  to  parliament  for   all  saoh  additional 

powers  aa  might  be  requisite  for  that  purpose ;   and 

accordingly,  the  Directon  had  taken  and  were  taking 

the  necessary  stqie  for  that  purpose. 

A  motion  was  now  made  fw  an  ii^unotion  in  the 
terms  above  stated. 


Mr.  Tunur,  Hr.  Steoetu,  and  Mr.  CairHt,  for  the 


The  private  act  of  parliament,  which  the  Directors 
are  about  to  solicit  in  the  name  of  the  Company,  will 
alter  the  relative  rights  of  the  shareholders  infer  te. 
It  seeks  to  extend  for  ever  the  preference  given  to  the 
second  class  of  shareholders  over  the  first,  and  it  will 
evidently  be  prejudicial  to  the  latter.  The  Directors 
cannot,  without  committing  a  breach  of  trust,  use  their 
powers  and  the  name  and  seal  of  the  Corporation,  to 
the  injury  of  any  of  the  cestuis  que  truit.  Those  who 
are  interested  in  obtaining  the  proposed  act,  may  apply 
in  their  own  names,  but  they  are  not  justified  in  osing 
the  name  of  the  Pluntiff  and  others  whose  intereeta  and 
wishes  are  opposed  to  the  application. 

The 
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The  principle  which  governs  a  common  partnershipj 
18  applicable  here.  Suppose  five  persons  were  to  agree 
to  enter  into  a  partnership  on  certain  terms  and  con- 
ditions, and  to  divide  the  profits  in  a  given  proportion, 
could  four  of  tbem^  who  might  happen  to  think  that  by 
the  arrangement,  the  fifth  received  too  great  a  propor- 
tion of  the  profits,  and  that  instead  of  receiving  one- 
fifth,  he  ought  to  take  one-seventh  only,  apply  to 
parliament  not  in  their  own  name,  but  in  the  name  and 
on  the  behalf  of  the  partnership,  for  the  purpose  of 
having  the  terms  of  the  partnership  altered  by  parlia- 
mentary sanction  ?  Surely  this  Court  could  prevent  it. 
In  Ward  v.  The  Society  of  Attortdes  (a),  an  injunction 
was  granted  to  prevent  a  majority  surrendering  their 
charter  with  a  view  to  obtain  a  new  and  different  one. 
It  is  true  that,  as  between  partners  and  in  matters  of 
internal  regulation  and  management,  the  majority  can 
bind  the  minority.  Const  v.  Harris  {b)y  but  no  majority 
can  alter  the  rights  inter  se,  as  against  a  single  dissen- 
tient; Natusch  V.  Irmng.  (c) 


1851. 


Steyens 

V, 

The  South 

Dbyon 

Railway 

Company. 


[  The  Master  of  the  Bolls.  If  a  company  found 
it  impossible  to  complete  the  whole  line,  must  the  con- 
sent of  every  shareholder  be  obtained  to  authorise  an 
application  to  parliament  to  authorise  the  abandonment 
of  that  part  which  it  was  impossible  to  make  ?] 


That  would  be  a  case  of  a  common  and  identical 
interest ;  here  the  interests  are  conflicting.  If  the  ap- 
plication be  made  under  the  common  seal  of  the  Com- 
pany, parliament,  which  cannot  deal  with  the  equities, 
or  enter  into  the  consideration  whether  it  has  been 

duly 


(a)  1  CoUyer,  370.  * 
(6)  Turn,  i  R.  496. 
(c)  G^oiironPfirtnenbip,398. 


3rd  EditioDiEnd  Q.  C,  P.  Cooper y 
358. 


£3 


CASES  IN  CHANCERT. 

duly  affixed  to  t}ie  petition,  will  proceed  as  if  the  act 
were  the  imainmoas  act  of  the  whole  body  of  ahare- 
holders. 

[  The  Masteb  of  the  RoLLB.  Thp  dissentientB  might 
themselvefl  present  a  petition  to  parliament  stating  all 
the  facts  and  detuling  their  complaints,  and  they  woqM 
be  heard.] 

Snoh  would  not  be  the  case,  for  pariiamentary  com- 
mittees hold  that  such  dissentients  have  no  lonu  standi, 
Prere't  Praetiee  {a). 

[TTle  Masteb  of  the  Bolls  said  he  could  not  con- 
ceive that  such  was  the  practice ;  and  Ijiat  it  certunly 
was  not  so  in  the  House  of  Lords  (£)]. 


2.  Bat  it  is  settied  that  a  corporation  cannot  apply 
its  oorporated  funds  for  any  such  a  purpose.  In  The 
Attorney-General  v.  The  Corporation  of  Norwich (c)i 
the  Corporation  of  Norwich  were  restrained  from  so- 
liciting, at  the  expense  of  the  borough  fund,  a  bill  in 
parliament  to  enable  them  to  improve  the  navigation 
of  the  river  which  flows,  through  that  city,  to  Yar- 
moutk.  So,  in  The  Attorney-General  v.  The  Guardiana 
of  the  Poor  of  Southampton  (d),  the  Guardians  of  the 
poor  of  Southampton  were  restmned  from  paying,  out 
of  the  poor  rates,  the  expenses  incnrred  by  them  in 
maldng  an  unsuccessful  application  to  parliament,  for 
an  act  to  authorise  them  to  rate  the  owners  instead  of 
the  occupiers  of  small  tenements.  Again,  in  Mwtt  v. 
The  ShrewMbury  ^c.  Railway  Company  (e),  "  a  rulwfty 
commimicated 


(a)  And  see  E.  Bcatan  and 
IValfonPi  ParliaaerUary  Catet, 
p.  106. 

(b)  See  2  Rait.  ^  My.,  p. 
485. 


if)   16  Smion*,  885. 
(d)  IT  Shroth,  6. 
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commumcated  with  a  river^  upon  the  banks  of  which 
the  Company  was  empowered  to  erect  wharfs  &c  and 
take  tolls.  The  navigation  of  the  river  having  become 
impaired^  the  Company  were  about  to  support  a  bill 
for  improving  it;  but  an  injunction  was  granted  to 
restrain  the  application  of  the  funds  of  the  Company 
towards  that  object."  Lastly,  in  Hie  Attamey^General 
V.  Andrews,  decided  by  the  Vice-Chancellor  of  England^ 
and  afterwards  affirmed  by  the  Lords  Commissioners  (a), 
it  was  held,  that  the  Court  will  not  allow  money 
raised  by  rates,  for  the  purpose  of  making  water-works 
under  a  local  act,  to  be  applied  in  payment  of  the  ex- 
penses of  promoting  a  bill  extending  the  powers  of  the 
former  act 


1851. 


Stevens 

V, 

The  South 

Devon 

Railway 

Company. 


[The  Masteb  of  the  RoLLS.  I  have  always  con- 
sidered that  money  subscribed  for  one  purpose  cannot 
be  applied  agunst  the  consent  of  any  one  member,  to 
an  entirely  different  purpose.] 

If  the  act  be  solicited  in  the  name  of  the  Corporation, 
the  funds  of  the  Company  will  be  liable  for  the  costs 
incurred,  if  the  application  be  unsuccessful,  for  by  the 
Act  of  Parliament  (5),  the  Directors  are  relieved  from 
all  such  responsibility,  and  parliament  has  no  jurisdic- 
tion to  award  costs  in  such  cases. 


Mr.  IL  Palmer  and  Mr.  C  Hall,  for  the  Defendants. 

Under  the  circumstances  in  which  this  Company  is 
placed,  the  interests  of  the  whole  body  require  t;hat 
they  should  solicit  parliamentary  aid.  This  step  has 
been  authorised  by  the  special  meeting  of  the  share- 
holders, and  ^^  the  right  to  take  proceedings  in  parlia- 
ment 


(a)  2  HaU'fi  TweUt,  431,  4* 
2  Mac.  j-  Gor.  225. 

£4 


(h)  Sect  107. 


Tha  South 
Devon 
Railwa; 
Compan;. 
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ment  in  the  way  tlut  is  pK^iosed  is  inddental  to  a 
coTpontioii  of  this  nature  "  (u).  In  IFare  t.  The  Grand 
JuncHoK  Winter  Worlu  Cempanj/  (h)  it  wu  decided*  a 
court  of  equity  will  not,  at  the  instance  of  a  ehareholder, 
restnun  a  joint  stock  Company  incorporated  l^  acts  of 
parliament  which  prescribe  its  oonstitntion  and  objects, 
from  applying  in  its  corporate  capacity  to  parliament, 
and  &om  unng  its  corporate  seal  and  resonrcea  to  ob- 
tidn  the  sanction  of  the  legislatnre  to  the  remodelling 
of  its  constitation>  or  to  a  material  alteration  and  ex- 
teoeion  of  its  objects  and  poweta.  In  HeatheoU  v. 
The  North  Staffordshire  Rtaboay  Company  {c)  it  was 
held  by  Lord  Cottenkam,  reveruDg  the  decusioii  of  tha 
Vice-Chancellor  of  Etyland,  that  although  the  Court 
will,  in  a  proper  case,  exerdae  its  jurisdiction  by  in- 
junction touching  proceedings  in  parliameot  for  a 
private  bill  or  a  bill  respecting  property,  yet  it  has  no- 
power  to  interfere  to  deprive  a  party  of  the  right  of 
applying  to  parliament  for  a  special  law  to  Bupersede 
the  rules  of  property  by  which  he  finds  himself  bound, 
whether  arising  &om  contract  or  otherwise.  In  that 
case,  a  party  agreed  with  a  nulway  company  to  with- 
draw his  oppoution  to  their  bill  in  parliament,  in  con- 
sideration of  th^  completing  their  line  of  railway 
in  a  particular  manner.  The  Company  subsequently 
found  themselveB  unable  to  carry  their  contract  into 
execution,  and  gave  notice  of  their  intention  to  apply 
to  parliament  for  an  act  to  authorise  them  to  abandon 
their  scheme.  The  Lord  Chancellor  dissolved  an  in- 
junction, granted  by  the  Vice-Chancellor  of  England, 
At  the  suit  of  the  party  with  whom  the  Company  had 
contracted,  restraining  the  Company  from  makiog  this 
application. 

As 

(o)  8  Rtui.  4-  Msl,  p.  484.  (e)  2  Mae.  ^  Gor.   100..  j-  2 

0>)  lUd,  p.  470.     ,  HaU  i  Tib.  33X. 
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As  to  the  applicakioii  of  the  fbnds  of  the  Company, 
the  Defendants  are  willing  to  give  the  same  under- 
taking as  was  required  in  Parker  y.  The  Biver  Dunn 
NavigaHon  Company  (a),  not  to  apply  the  funds  in  any 
manner  not  authorised  by  their  acts,  unless  under  the 
authority  of  parliament,  and  as  to  any  liability  which 
the  Corporation  may  incur  if  the  bill  does  not  pass,  it  is 
to  be  observed,  that  the  solicitors  and  agents,  having 
notice,  cannot,  if  the  application  be  improper,  recover 
payment  out  of  the  corporate  funds ;  and  if  they  did, 
they  would  be  liable  to  refund* 


1851. 


Stbtens 

The  South 

Drvok 

Railway 

Compaoy. 


Mr.  Turner  in  reply. 

n 

The  Masteb  of  the  BoLLS  reserved  his  judgment 


The  Mastek  of  the  Bolls. 

I  do  not  think  it  necessary  to  discuss  the  merits  of  the 
proposed  scheme,  for  the  purpose  of  considering  whether, 
in  itself  and  independently  of  the  peculiar  circum- 
stances which  may,  on  the  whole,  have  recommended  it 
to  the  adoption  of  the  Company,  it  is  calculated  to  pro- 
mote either  the  general  interests  of  the  Company  or  the 
peculiar  interests  of  either  of  the  two  classes  of  share- 
holders into  which  it  is  divided.  The  Plaintiff  alleges 
that  it  is  calculated  to  give  a  benefit  to  the  holders  of 
half  shares,  at  the  expense  and  to  the  loss  of  the  holders 
of  whole  shares.  It  may  be  so,  and  it  may,  at  the 
same  time,  be  possible,  that  even  such  an  arrangement, 
compromise,  or  commutation  of  the  privileges  attached 
to  the  25/.  or  half  shares  would,  though  at  first  pro- 
ductive of  loss  to  the  holders  of  whole  shares,  be  ul- 
timately 

(a)  IDeGex^S.  192. 


Feb.  8.  • 


CASES  IN  CHANCERY. 

timately  bo  beneficial  to  the  general  coDCerna  of  the 
Company,  as,  in  the  end,  to  be  profitable  to  the  holden 
of  whole  aharea  thenieelves.  Into  this  I  do  not  enter ; 
bnt  it  seema  to  me  to  be  clear,  that  the  soheme,  if  autho- 
rised and  carried  into  effect,  will  very  materially  alter 
the  exteting  rights  and  interests  of  the  twx>  claaaee  of 
shareholdera  inter  «.  It  is,  I  think,  admitted,  that  the 
Company  itself  has  no  l^al  power  to  do  this.  Par* 
liament  alone  has  power  to  authorise  it ;  and  I  cannot 
Bay,  that  the  nature  of  the  case  is  such,  as  to  make  an 
application  to  Parliament  by  the  Company,  for  the 
purpose  of  authorising  the  soheme,  a  breach  of  trust  or 
of  duty  to  the  Company.  To  hold  otherwise,  would 
be  applying  too  strictly  to  a  Company  of  this  kind 
the  prindplee  admitted  to  be  applicable  to  private  part- 
nerships, resting  on  private  contracts  nnconnecte<l  with 
public  duties  and  interests,  and  capable  of  dissolution. 


It  was  indeed  stated,  that  if  the  application  to  par- 
liament were  made,  by  or  in  the  name  of  the  Company, 
the  Pluntiffand  other  members  of  the  Company,  al- 
l^ng  that  they  have  an  adverse  interest,  would  not  be 
allowed  to  appear  in  opposition  to  the  biU.  I  own 
that  I  have  great  difficulty  in  supposing  that  such  is 
the  coturse  of  proceeding  ou  parliamentary  committees. 
But  it  is  iaid  that  some  instances  of  the  kind  have 
occurred,  and  it  is  therefore  satisfactory  to  me  that 
there  is,  in  this  Court,  such  s  precedent  as  is  foond  in 
the  case  of  Parker  v.  7%e  Bioer  Dunn  Naviffation  Com- 
pany (a),  and  in  this  case,  the  Defendants  having  offered 
to  ^ve  the  undertaking  which  was  given  by  the  De- 
fendants in  that  case,  I  am  of  opinion,  that  I  ought  not 
to  restrain  the  Defendants  from  using  the  name  or  seal 
of  the  Company  for  the  introduction  or  soliciting  of 
the  bill 

It 

(a)  IDeG.^Sm.  102. 
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It  is  plain,  that  nsing  the  name  or  seal  of  the  Com- 
pany may  subject  the  Company  to  some  liability ;  and 
if  the  bill  should  not  pass,  or  if  it  should  pass  without 
a  clause  authorising  payment  of  the  costs  out  of  the 
funds  of  the  •  Company,  or  other  funds,  it  may  be  a 
question  how  those  costs  ought  to  be  paid;  but  that 
seems  to  be  a  question  which  the  Company  which  has 
Authorised  the  proceeding  may  be  left  to  deal  with  when 
it  arises;  and  in  respect  of  such  future  liabilities,  I  think 
that  I  ought  not  to  interfere. 


1851. 


Stevens 

V. 

The  South 

Dbton 
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Company. 


But  as  to  the  present  funds  of  the  Company,  the  case 
seems  to  me  to  be  different.  Those  funds  consist  of 
monies  paid  or  subscribed  for  the  general  purpose  of  the 
Company,  for  purposes  in  which  all  the  shareholders 
are  interested,  according  to  the  contracts  now  sub- 
sisting between  them,  and  which  it  is  bbyond  the  powers 
of  the  Company  itself  to  alter  oir  modify.  I  think  it 
reasonable  and  within  the  jurisdiction  of  this  Court, 
until  legal  authority  is  obtained,  to  restrain  the  De- 
fendants from  applying  the  funds  or  monies  of  the  Com- 
pany in  or  towards  payment  of  the  costs  of  so  much  of 
the  bill  as  proposes  to  effect  the  scheme  for  the  com- 
mutation of  the  priTileges  attached  to  the  25/.  or  half 
shares. 
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MASTEBS  t>.  SCALE& 

TEIE  testator,  hy  bis  wiU,  dinoted  his  ezeeatois  to 
lay  out  a  earn  auffident  to  pioduoe  an  annual  Bum 
,  of  SOL  which  he  beqaeathed  unto  hiB  wiie  HeaauA 
r  SctHet  for  lif& 


Eucli  or  them 
as  sbould  be 
til  en  living" 
e(]iial1y.     And 
in  caijt  any  of 
tlii'in  thould 
be  then  dead, 
then  he  be- 
iiuL-athed  the 
JeeeaBed 
ckild'i  share 
to  the  cbil- 

paid  at  the 

Tlio  brotheia 
aii,l  siiter  all 
.lied  in  the 
lifuiime  of 
n.  S.,  one 
(J.£.)haTing 
had  no  chil- 
dren.   Held, 
that  the  re- 
presentative* 
of  A.  B.  were 
entitled  to  hit 


He  aflenrardB  proceeded  in  the  following  temu :  — 
"  And  further,  it  ia  mj  will  and  meaning,  tliat  the 
SDin  of  money  hereinbefore  by  me  directed  to  be  Uid 
oat  in  puiohaung  an  annuity  or  yearly  simi  of  &GL  for 
my  Bud  wife  for  her  life,  ahall,  after  her  deceaae,  go 
and  belong  wUo  my  taid  fovr  brothtri  and  my  taid 
otter,  or  auch  of  them  at  tkaU  be  then  Uving,  ihare  and 
ghare  alike ;  and  in  case  any  of  my  said  brothers  or 
my  Bfud  uater  shall  then  be  dead,  leaving  a  child  or 
children,  then  I  hereby  give  the  share  or  shares  of  such 
deceased  brother  or  sister  tmto  his  or  her  child  or  chil- 
dren, share  and  share  alike,  to  be  paid  at  the  time 
before  mentioned." 

The  testator  died  in  1798,  and  lus  widow,  Hannak 
ScaUi,  in  1848. 

The  four  brothers  and  sister  died  in  the  lifetime  of 
the  widow.  One  of  them,  Michael,  had  no  children ; 
the  others  had  children,  some  of  whom  died  in  the  life* 
time  of  the  widow,  and  others  had  survived  her. 


Mr.  7'umer  and  Mr.  Simpton,  for  children  who 
sorvived  the  widow,  argued,  first,  that  the  share  of 
Mchael  went  to  his  repreaentatives,  on  the  authority 

of 


CASES  IN  CHANCERY.  61 

of  StuTffesB  V.  Pearson  (a) ;  but  they  argued,  secondly,  ^  1850. 
that  the  intention  of  the  testator  was  to  provide  only  for 
persons  living  at  the  death  of  the  widow,  and  that  the 
gift  over,  being  by  way  of  sabstitntion,  was  snbject  to 
the  same  contingencies,  and  took  effect  on  the  death  of 
the  widow  only  in  favour  of  children  "  then  living ;  ^ 
Bennett  v.  Merriman(b)f  Maegregor  v.  Macgregor  {e). 

Mr.  RaupeU  and  Mr.  Berkeley^  for  the  representatives 
of  John^  a  child  who  died  in  the  lifetime  of  the  tenant 
for  life,  contended  that  all  the  children  took  vested 
interests. 

They  argued  that  this  case  differed  from  Bennett  v. 
Merriman,  for  there  the  gift  consisted  in  the  direction 
to  ''pay,  assign  and  transfer.''  They  cited  Lgcn  v. 
Coward  (cQ,  Buckle  v*  Fawcett  (e). 

Mr.  ffitteock  and  Mn  Cotton,  for  parties  in  the  same 
interest 

Mr.  Turner,  in  reply. 

The  M  ABTfiB  of  the  BOLLS. 

I  consider  that  there  was  an  absolute  gift  to  the 
brothers  and  sister,  to  take  effect  at  the  testator's 
death,  with  a  gift  over,  if  any  should  die  in  the  life- 
time of  the  widow  leaving  children.  I  think,  also,  that 
all  the  children,  whether  they  survived  the  widow  or  not, 
took,  though  their  shares  were  to  be  paid  ''  at  the  time 
before  mentioned,'' — t.  e.  on  the  death  of  the  widow. 

Consequently 

(a)  4  Aiadd.  411.  (d)  15  IXmoniy  287. 

(b)  6 Bemf. 360.  (e)  4Hare, 63G. 

(c)  2  Colfy.  192. 
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Conaequentl^,  the  representatives  of  3Sehael  iotk 
his  share,  and  the  children  and  the  rep-eaentatiTee  of 
the  deceased  children  of  the  other  brothers  took  ler 
spectively  the  sharee  of  the  parents  they  represented. 


Janumy  IS.  GEEEDY  V.  LAVENDEK. 

Jufyi. 
Husbandand    TTNDER  the  will  of  the  testator,  some  pereonal  pro- 
ZS'^^ttt  V^^  ^"«  bequeathed  to  Mary  Adamt  for  life, 

the  wife's  in-    with  remainder  to  a  class. 
tcrcst  b  a 
rcvcraionary 
(und,  which 
aftcrwirds  fell 


putcd  and  not 
denied,  that 


One  of  Buoh  class  was  Martha,  the  wife  of  Samud 
Tratt. 

During  the  life  of  the  tenant  for  l^e^  Samidel  Ttatt 
and  Martha  his  wife  had  execated  aaaignnients  of  the 
revemonary  interest  of  Martha  Tratt. 


>  On  the  death  of  the  tenant  for  life,  the  share  of 
Martha  Tratt  was  carried  over  to  the  separate  account 
of  herself,  her  husband  and  incumbrancers  (a). 

A  petition  was  presented  by  Martha  Tratt,  praying, 
that,  after  the  payment  of  certain  costs,  the  whole  of  the 
stock  and  ca^h  might  be  transferred  and  paid  to  her,  or 
otberwbe  that  she  might  have  a  proper  settlement  made 
upon  her  out  of  those  funds  and  cash. 


It  t4>peared  that  no  settlement  had  been  made  upon 
Martha    Tratt  at  the  time  of  or  subsequent  to   her 
marriage 
(«)  See  U  Beavm,4,\l. 
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marriage,  and  that  about  eighteen  years  ago  ehe  was 
deserted  by  her  husband,  and  had  not  been  at  any 
time  since  supported  or  maintained  by  him.  It  was 
stated  in  the  affidavits  filed  in  opposition  to  her  claim 
that  she  was,  and  had  been  for  some  time,  living  in 
adultery  with  a  man  who  was  named.  She  filed  an 
affidavit  afifcer  the  imputation  was  made,  and  did  not 
deny  it,  but,  in  her  turn,  she  charged  her  husband  with 
living  in  adultery  with  another,  and  this  imputation 
was  not  denied. 


1850. 


Orbbdy 
Lavbnder. 


Mr.  Turner  and  Mr.  Sheffield^  m  support  of  the  peti-^ 
tion  of  Martha  Trait,  claimed  to  have  the  whole  ftmd 
paid  to  her,  or  at  least  to  have  a  settlement  made  on 
her. 

Mr.  Goodeve,  for  Mr.  K.*  Lane,  the  Assignee. 

Mr.  Cankrien,  for  7F.  Kinff. 

Mr.  Winstanley  and  Mr.  Speed,  for  other  parties. 

Mr.  Turner,  in  reply. 


The  following  cases  were  cited :  —  Mitford  v.  Mit- 
ford  (a),  Purdew  v.  Jackson  (6),  Hanner  v.  Morton  (c), 
Stanton  v.  Hailed),  and  see  fFilkinson  v.  Charles- 
worth  (e),  Bullock  V.  Menzies  (ff\  Wright  v.  Motley  (Ji), 
JEedes  v.  Eedes  (t),  Carr  v.  Eastabrooke  (A),  Sturgis  v. 
Champneys  (/),  ElUott  v.  CordeU  (m). 

The 


(a)  9  Vesey,  87. 

(b)  1  Ruts.  1. 

(c)  3  Ruts.  65. 

(d)  2  Rust.  *  M.  175. 

(e)  10  Beavan,  324s 
(g)  '4  Vetey,  798. 


(A)  11  Fetey,  p.  23, 
(t)  1 1  Simonsy  p.  670. 
{k)  4  Vet.  146. 
(/)  5  Myl.  ^  Cr.  97. 
(m)  5  Mad.  149. 
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1850.  Tlu  Mastbe  o/tke  BoLLS  nserred  judgment 

aSBEDT  ^^___^.^__^.^_^^^^^^^^_ 

f ,  „  The  Master  of  the  Rolls. 

At  the  time  of  tliese  seven!  agreements  and  urign- 
ments,  tbe  intereets  o£  Martha  Trait  were  reverrionary; 
but,  as  both  she  and  her  hnsbaod  have  Borrived  tiie 
tenant  for  life,  it  was  argued,  that  her  interest  is  bonnd, 
and  that  the  whole  of  her  shares  of  the  fimd  in  Court 
ought  to  be  applied  in  Batiataction  of  the  dainu  of  the 
asugnees.  Several  eaaes  were  dted  in  support  of  this 
argument, — viz.  Mitfard  v.  Mitford  (a),  Pwdea  v.  Jacir 
tim{b),Moiinerv.Morti»t(c),  Stantmv.  MaU{^  EUiott 
T.  Cordell  (e).  I  have  read  them  all,  but  none  of  them 
^pear  to  me  to  be  applicable ;  and  if  there  be  nothing 
in  the  pecnliar  position  of  the  wife  to  deprive  her  of 
her  equitable  right  to  a  settlement,  I  am  of  opinion 
that  Bhe  ought  to  have  it.  The  case  does  not  depend 
on  any  right  of  survivorslup,  but  upon  the  equity  of  the 
wife  to  a  settlement  out  of  funds  which  can  only  be 
reduced  into  possesnon  by  application  to  tlus  Court. 

The  imputations  agunst  the  husband  and  wife  have 
not  been  denied,  and  it  seems  probable,  that  both  hus- 
band and  wife  are  faulty.  I  do  not  think  it  my  duty  to 
investigate  the  matter;  but  in  a  question  between  the 
wife  and  the  asugnees  of  the  husband,  I  am  of  opinion, 
that  the  wife  is  entitled  to  a  settlement  If  the  parties 
can  agree  upon  a  proportion  to  be  settled  upon  the 
wife,  it  will  be  for  their  advantage,  as  the  sum  is  email ; 
if  not  I  must  refer  it  to  the  Master  to  approve  of  a 
aettiement. 

I 

(a)  9  Vei.  pp.  fiS,  97.  CO  3  R*u.  63. 

(i)  I  Riui,  pp.  I.  8S.  S8.  42.  (d)  E  A.  f  Af.  175. 

£9.«.  ■   (0  i'Jiadd  14% 
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I  think  that  the  settlement  should  be  made  with 
reference  to  the  fund  which  remains,  after  paying  its 
share  of  the  general  costs  of  the  administration,  and 
without  reference  to  the  costs  occasioned  by  the  assign- 
ments  of  the  husband  and  the  claims  of  his  assignees. 


1850. 


Orbbdy 

V. 

Latbnj^br 


GRAY  V.  HAIG. 
HAIG  t;.  GRAY. 


Jtme  12. 


^I^HE  question,  on  this  motion,  was  as  to  the  priority 
-**   of  a  cause  and  cross  cause,  under  the  following  cir- 
cumstances :  — ' 

The  Defendants  having  put  in  their  answer  to  the 
original  bill,  exceptions  for  insufficiency  were  taken 
thereto. 

On  the  21st  of  March,  the  Master  allowed  the  ex- 
ceptions, and  gave  the  Defendant  a  month's  time  to 
answer  them. 

On  the  same  day  (21st  of  March),  the  Plaintiff  Gray 
obtained  an  order  of  course,  that  he  should  be  at  liberty 
to  amend  the  bill  as  he  should  be  advised,  and  that 
the  Defendant  Haiff  should  answer  the  amendments 
and  exceptions  together,  the  Plaintiff  not  requiring 
any  further  answer  from  the  other  Defendants* 

On  the  same  day  (21st  of  March),  Haiff  filed  his 
cross  bill  against  the  Plaintiff  in  the  original  bill ;  but 
such  Plaintiff  had  not,  at  the  time  he  obtained  his  order 
to  amend,  any  notice  of  the  cross  bill  having  been  filed. 

On 

Vol.  XIII  F 


Exceptions 
being  allowed, 
the  Plaintiff 
obtained  an 
order  to 
amend,  and 
that  the  De- 
fendant  might 
answer  the 
exceptions 
and  amend- 
ments to- 
gether.   On 
the  same  day, 
a  cross  bill 
was  filed,  but 
the  tubpama 
was  not  served 
until  the  fol- 
lowing day. 
Held,  that  the 
Plaintiff  in  the 
original  suit, 
having  ob- 
tained his 
order  to 
amend  before 
notice  of  the 
cross  bill,  had 
not  lost  his 
priority. 

The  case  of 
Long  V.  Bur* 
t(m,2Atk.2lQ. 
explained. 
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On  tlie  22d  of  March,  the  mttptaui  in  the  crow  bill 
was  aerred,  and  on  the  27th  of  Marchy  the  amended  Inll 
waa  filed. 

On  the  8th  of  April,  Btag,  the  Defendant  in  the 
original  bill,  obtained,  as  of  course,  an  order,  that  he 
might  have  a  month's  time  to  put  in  hie  answer  to  the 
(niginal  bill,  after  Grcty  diould  have  answered  the 
croBB  bilL 


It  vaa  now  moved,  that  the  order  of  the  8th  of 
April  might  be  diadtaiged,  on  the  ground  of  irregu- 
Urit7,  and  otherwise. 

Mr.  Lee  and  Mr.  F.  S.  WiUiamt,  in  support  of  the 
motion,  argued,  Ist  that  the  second  bill  was  not,  in  its 
nature,  a  cross  bill;  secondly,  that  the  Plaintiff,  in  the 
first  bill,  had  not  lost  his  priority,  and,  thirdly,  that 
inch  an  order  ought  to  have  been  obt^ed  upon  a 
spedal  application,  and  not  as  of  course. 

Mr.  Turner  and  Mr.  Uaig,  cantrd.,  aigued,  that  the 
original  Plaintiff  had  lost  bis  priority  by  amending  his 
bill  subsequent  to  the  filing  of  the  cross  bill  and  to  the 
service  of  au&pcetia  therein. 

Steward  v.  Roe  (a),  Dungan  v.  Coxon  (h),  Lang  t. 
Burton  (c),  Noel  v.  King  (rf),  W^ley  v.  Wliitaker  (e), 
De  Tastet  T.  Lopez {g)  were  cited;  and  see  Child  v. 
Frederick  (Ji),  Rattray  v.  Darley  (i),  Harris  v.  Harrii  {k), 

Johnson  y.  Freer  (J),  t.  Southall  (m),  1  Smith's 

Pr.  600.  (n).  Smith's  Handbook,  497.  were  cited. 


The 


(a)  2  P.  Wm.  435. 
(i)  lb.  note  (y). 

(c)  i  AH.  218. 

(d)  2  Mad.  392. 

(e)  1  Beavan,  349, 
(g)   1  ShnoTu,  II. 


H)  I  P.  Wtta.  266. 

<0  3  Atk.  784. 

(*)  Turn,  i  Riut.  165. 

(/)  2C«,371. 

(ni)   ¥eunge,i30. 

(n)  3d  ed. 
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T%«  Masteb  of  the  Bolls  eaid  be  was  of  opinion       1850. 
that  the  second  bill  was  in  point  of  form  a  cross  billy 
bnt  he  reserved  his  judgment  on  the  second  point 


The  Masteb  of  the  Bolls.  Jvi^f  8. 

The  general  rule  is,  that  the  Plaintiff  in  an  original 
bill,  by  amending  his  bill  after  a  cross  bill  is  filed, 
loses  his  priority  of  suit,  and  is  not  entitled  to  an 
answer  to  the  amendments,  until  he  has  answered  the 
cross  bill;  and,  further,  that  if  he  has  obtained  an 
order  for  the  Defendant  to  answer  amendments  and 
exceptions  together,  he  loses  his  priority  as  to  the  ex- 
ceptions, as  well  as  to  the  amendments;  Long  v. 
Burton  (a). 

In  this  case,  the  cross  bill  was  filed  on  the  21st  of 
March,  and  the  subpoena  to  answer  it  was  served  on 
the  22d ;  the  original  bill,  as  amended,  was  not  filed  till 
the  27th,  and  unless  there  be  some  reason  against  it, 
the  Plaintiff,  in  the  original  cause,  according  to  the 
strict  rule,  has  lost  his  priority.  The  case  differs  from 
any  other  which  has  been  found  in  this :  —  that  the 
order  of  leave  to  amend  was  obtained  before  the  suIh 
poena  to  answer  the  cross  bill  was  served. 

Having  no  rule  of  practice,  nor  any  authority  on  the 
subject,  it  appears  to  me,  that  the  Plaintiff,  in  the 
original  cause,  having  obtained  his  order  to  amend 
before  he  knew  of  the  cross  bill  being  filed,  ought  not 
to  be  deemed  to  have  lost  his  priority,  and,  consequently, 
that  the  order  of  the  8th  of  April  was  irregularly  ob- 
tained, and  ought  to  be  discharged,  but,  as  I  think, 

without  costs. 

As 

(a)  2  Atk.  218. 

F  2 
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Gray 

V, 

Haio. 


As  to  the  case  of  Lang  y.  Burton,  It  appears,  that  the 
cross  bill  was  filed  on  the  9th  of  June,  and  on  the  13th 
of  June,  an  order  was  made,  staying  proceedings  in  the 
cross  suit  That  order  was  then  perfectly  regular,  but 
after  the  answer  to  the  original  bill  had  been  reported 
insufficient,  on  the  27th  of  July  1741,  the  Plaintiff  in 
the  original  suit  obtained  an  order  to  amend,  and  that 
the  Defendant  might  answer  the  amendments  and  ex- 
ceptions together,  and  on  the  12th  o(  November,  a  motion 
being  made  to  discharge  the  order  of  the  13  th  of  June, 
which  had  been  regularly  obtained,  Lord  Harduncke 
thought  the  original  Plaintiff  had  then  lost  his  priority. 


May  1. 
Julye. 

On  a  biU  by 
first  mortgagee 
against  mort- 
gagor and 
second  mort- 
gagee, the 
Plaintiff 
should  prove 
the  second 
mortgage, 
otherwise  he 
can  only  take 
an  inquiry  at 
the  first 
hearing. 


GUARDNER  i^.  BOUCHER. 

npHE  Plaintiff  was  first  mortgagee.  The  mortgagor 
-*■  having  died,  the  Plaintiff  filed  this  bill  of  fore- 
closure against  the  devisees  of  the  mortgagor,  and 
against  Messrs.  Tarleton  and  Newton,  who  claimed  an 
equitable  mortgage  on  the  estate  under  an  agreement. 

This  agreement  had  not  been  proved,  and  the  De- 
fendants, the  devisees,  did  not  admit  it.  At  the  hear- 
ing (1st  May),  the  Court  directed  the  common  decree 
for  foreclosure,  but  a  question  having  arisen  before  the 
Registrar  on  drawing  up  the  decree,  it  was  now  men- 
tioned to  the  Court. 


Mr.  Roupell  and  Mr.  Toulmin,  for  the  Plaintiff, 
asked  for  the  usual  decree  for  foreclosure,  insbting  that 
the  Plaintiff  was  either  entitled  to  this,  or  to  a  right  to 
foreclose  each  mortgagee  singly,  without  being  embar- 
rassed with  any  question  of  priority  as  between  them. 

Mr. 
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Hr.  Turner  and  Mr.  Benshaw,  for  the  devisees^  re- 
idsted  this^  on  the  ground  that  as  the  decree  could  not 
direct  the  successive  rights  of  redemption  and  fore- 
closure^  inasmuch  as  the  second  mortgage  had  not  been 
proved  hj  the  Plaintiff^  and,  secondly,  that  even  if  it  had 
been  proved  by  the  second  mortgagees,  the  evidence  could 
not  be  read  as  against  a  co-Defendant,  no  issue  havmg 
been  raised  on  the  present  record  between  them. 

jPalk  V.  Lord  Clinton  (a)  and  Seion  on  Decrees,  139. 
were  cited. 

The  Masteb  of  the  BoLLS  held,  that  the  Flamtiff 
could  only  take  an  inquiry;  but,  he  said,  he  would 
have  made  the  usual  decree  for  foreclosure,  according 
to  the  priorities,  if  the  second  incumbrance  had  been 
proved  by  the  Plaintiff. 

(a)  12  Ves.  48. 
I^OTE. — See  Dvberly  v.  Dat/f  l^  Beavan,  9. 
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The  YORK  and  NORTH  MIDLAND  RaUway 

Company  v.  HUDSON. 


Maj/  22. 


TN  September  1849,  the  Plaintiffs  first  made  against  Bill  filed  9th 
•*-  the  Defendant  the  claim  which  was  the  subject  of  ^LrfoTn^* 
this  suit.  He  was  called  on  to  explain  it,  and  it  was  s^^r  expired 
stated  that  a  suit  would  be  commenced,  and  that  any  of  March 

negotiation  which  micrht  take  place  was  not  to  hinder  when  a 
,  n   1  . .  month's  time 

the  progress  of  the  suit.  was  given.  A 

The  ^^^^"'^  appli- 
cation for  time 
was  refused  by  the  Master  on  the  3rd  of  Mai/,  but,  on  appeal,  three  weeks  were 
given  by  the  Court  on  the  22n(l  of  Mai/. 

On  applicationa  for  time  to  answer,  it  must  be  considered,  that  the  answer  is 
necessary,  not  only  for  giving  a  discovery  to  the  Plaintiif,  but  to  enable  the  t)e- 
fendant  to  state  the  nature  of  his  defence  to  the  suit. 


jF3 


70 


CASES  IN  CHANCERY. 


1850. 

The  York 

and  North 

Midland 

Railway 

Company 

V, 

Hudson. 


The  bill  was  filed  on  the  9th  of  February  1850,  and 
the  time  to  answer  expired  on  the  30th  otMarchy  when 
a  month's  time  to  answer  was  granted. 

The  negotiations  terminated  on  the  19th  of  Aprils 
and  the  month's  time  to  answer  having  expired,  an  ap- 
plication for  further  time  was,  on  the  3d  of  May  1850, 
made  to  the  Master,  which  was  refused.  On  the  6th  of 
Mayy  instructions  for  the  answer  were  sent  up  from  the 
country,  and  on  the  14  th  of  May^  they  were  laid  before 
Counsel  to  prepare  the  answer. 

A  motion  for  further  time  was  now  made  to  the 
Court  by  way  of  appeal  from  the  decision  of  the  Master. 

Mr.  Toller y  in  support  of  the  motion. 

Mr.  Turnery  Mr.  Malins,  and  Mr.  Hobhouse^  contrh, 
contended,  that  the  Defendant  was  entitled  to  no  in- 
dulgence. They  stated,  that  the  Plaintiffs  preferred 
having  an  insuflScient  answer,  to  the  delay  which  would 
occur  if  further  time  were  given. 

Mr.  Toller,  in  reply. 

The  Master  of  the  Rolls. 

Whenever  a  time  is  fixed  by  General  Order  for 
doing  a  certain  act,  it  must,  of  necessity,  be  too  long  for 
some  cases,  and  too  short  for  others.  I  have  never  been 
able  to  provide  a  remedy  where  the  time  is  too  long,  but, 
where  it  is  too  short,  it  can  be  remedied  by  applications 
to  the  Master  and  to  the  Court.  Each  case  must  be 
decided  on  its  own  merits,  but  the  Defendant  is  never 
reduced  to  the  position  of  having  no  time  for  making  his 
defence,  for  even  if  he  be  in  such  a  position  that  he  can 
look  for  no  further  indulgence,  and  is  unable  to  put  in  a 
full  answer,  he  may  still  put  in  an  insufficient  answer, 
stating  his  inability  to  answer  completely,  and  shewing  a 

sufficient 
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sufficient  excuse  for  not  giving  the   full  information 
which  would  be  required  under  other  circumstances. 

When  the  object  of  the  Plaintiff  is  to  obtain  a  true 
and  full  discovery,  and  the  object  of  the  Defendant  is 
to  perform  his  dutj  and  give  as  full  discovery  as  he  can, 
it  is  to  the  interest  of  both,  that  sufficient  time  should 
be  given,  and  for  that  reason,  on  this  and  other  occa* 
sions,  I  have  anxiously  attended  to  the  circumstances  of 
ihe  case,  in  order  to  give  time,  if  I  could  properly  do  it. 

Though  it  is  a  material  circumstance  that  a  Plaintiff 
prefers  an  insufficient  answer  to  waiting  for  a  full  dis- 
covery, because  he  may  be  able  to  proceed  without  any 
discovery,  yet  it  is  to  be  borne  in  mind,  that  the  answer 
may  be  necessary,  not  only  to  the  Plaintiff,  but  to  the 
Defendant :  —  for  giving  a  discovery  to  the  Plaintiff, 
and  to  enable  the  Defendant  to  state  the  nature  of  his 
defence.  It  may,  therefore,  be  very  material  to  the 
Defendant  to  obtain  time  to  enable  him  to  complete  his 
defence.  I  cannot  think  it  is  just,  merely  to  consider 
the  time  from  which  the  bill  was  filed,  for  the  charge 
was  made  so  long  ago  as  September^  and  was  then  com- 
municated to  the  Defendant,  who  was  then  called  on 
to  explain  it ;  though  a  suit  was,  at  that  time,  threatened, 
and  it  was  distinctly  stated,  that  the  progress  of  the  suit 
was  not  to  be  delayed  by  any  negotiation.  The^nego- 
tiation,  it  is  true,  proceeded  on  the  understanding  that 
it  was  not  to  stop  the  progress  of  the  suit :  but  while  a 
man  has  hopes  of  settling  by  negotiation,  he  may  natu- 
rally enough  think  it  convenient  to  avoid  putting  him- 
self to  the  trouble  of  preparing  his  answer,  relying  on 
his  good  luck  to  escape  from  the  necessity  of  doing  so. 

My  opinion  is,  that  it  would  not  be  reasonable  to  re« 
fuse  the  Defendant  all  further  time  to  prepare  his  answer, 
and  I  must  give  him  three  weeks  for  that  purpose. 

F  4, 


1850. 


The  York 

and  North 

Midland 

Railway 

Company 

o. 
Hudson. 
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May  25.  HOWARD  V.  PRINCE,  (a) 

June  29, 

A  testator  TN  1770,  Mr.  Lawhy^  being  entitled  to  a  moietj  of  a 

hXusT^  plantation  in  the  island  of  SU  Vincent,  devised  it 

to  charge  his  bj  his  will.     Bj  virtue  of  this  will,  in  the  result,  his 

certain  pur-  daughter.  Lady  Bolton,  became  entitled  thereto  for  life, 

poses,  and  he  with  remainder  to  her  three  daughters,  Mrs.  Howard^ 

trusb!  for  A,     ^^^  Prince,  and  Mrs.  Roberts. 
and  B.    The 

raised,  and  Under  the  provisions  in  the  will,  the  trustees  had 

1*®^*™®  h^^'^  power,  for  the  purposes  of  the  plantation,  to  nuse 
filed  a  bill  to    monej  and  charge  it  on  the  estate. 

raise  the 
charge,  and  to 

ascertain  the  Lady  Bolton  became  entitled  to  a  charge  on  the  es* 
parties^in^the  **^®  created  by  the  trustees,  and  this,  on  Lady  Bolton^s 
surplus.  Held,  death,  became  vested  in  the  Plaintiff  Mrs.  Howard. 

that  A*s  costs 
of  suit  had 

priority  over         This  suit  was  instituted  by  Mrs.  Howard,  agiunst 

the  other  parties  beneficially  interested  subject  to  the 
charge,  to  recover  the  amount  of  the  charges  of  Lady 
Bolton  on  the  plantation,  and  to  ascertain  the  interests 
of  the  different  parties  in  the  surplus. 

On  the  25th  of  Mat/  1850, 

The  Master  of  the  Rolls  had  decided  as  follows :  — 
'^  On  the  whole,  therefore,  [it  appears  to  me,  that  after 
the  costs  of  the  suit  properly  payable  out  of  the  funds 
now  forthcoming  are  paid,  the  remaining  fund  ought  to 
be  applied,  first,  in  paying  what  the  Master  has  found 
to  be  a  charge  on  the  estate,  and  next  in  i)aying  the 
two  legacies  due  to  Mr.  and    Mrs.  Prince,    and    the 

three 

(a)  Reported  on  other  points,  10  Beavan,  29  K  312.. 
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three  legacies  due  to  Mrs.  Howard,  pari  passu*  If  there 
were  anj  surplus^  it  would  have  to  be  divided  in  certain 
proportions  between  Mrs.  Prince  and  Mrs.  Howard;  but 
from  the  statements  made  at  the  hearing,  it  appears^ 
that  the  prior  payments  will  exhaust  the  fund.'' 
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Howard 
Princb. 


The  fund  being  insufficient^  the  only  question  was  as      June  29. 
to  costs. 

Mr.  Roupell  and  Mr.  fFhitbread,  for  the  PIaintiff> 
argued,  that  the  Plaintiff's  charge  having  priority,  her 
costs  were  also  entitled  to  have  priority  over  those  of 
the  Defendants. 


Mr.  Lloyd  and  Mr.  Campbell,  for  Mrs.  Prince,  argued^ 
that,  as  the  suit  was  not  limited  to  raising  the  charges, 
but  sought  an  administration  of  the  estate,  the  costs  of 
all  parties  ought  to  be  paid  pari  passu. 

Mr.  Simons  and  Mr.  Bevir  for  other  parties* 

The  Master  of  the  Rolls. 

The  contest  in  this  cause  has  been  one  of  the  most 
bitter  and  persevering  I  have  ever  witnessed,  and  it 
affords  a  woeful  instance  of  protracted  and  imprudent 
litigation. 

All  that  remains  is  the  question  as  to  the  costs.  The 
Defendants  say,  this  is  not  a  suit  limited  for  the  recovery 
of  a  charge,  but  for  the  administration  of  the  estate,  — 
z.  e,  for  payment  of  the  charges  and  for  the  execution  of 
the  trusts  of  the  will,  and  that  those  who  recover  the 
charge  are  not  entitled  to  priority  of  payment  of  their 
costs.    I  do  not  think  that  any  case  goes  to  this  length. 

The 
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1850.  The  testator^  by  his  will,  authorised  certain  expenses 

t!~^^*^     to  be  incurred,  and  declared  that  they  should  be  chaises 

V.  on  the  estate ;  the  charge  is  proved  to  belong  to  the 

Pringb.       Plaintiff,  and  it  must  have  priority  over  all  the  gifts  by 

the  will     The  testator  has  said,  that  those  who  ad« 

vanced  the  necessary  funds  for  the  estate  should  have 

a  chai^  thereon,  and  a  legatee  happens  to  be  entitled 

to  it. 

The  charge  having  priority  of  payment  over  all 
gifts  by  the  will,  I  think  it  makes  no  difference  that 
this  charge  is  created  by  virtue  of  the  will  and  not 
under  an  independent  contract.  The  testator,  by  his 
will,  held  out,  that  the  person  advancing  the  money 
necessary  for  the  purpose  of  the  plantation  should  have 
a  charge  on  it ;  and  if  the  money  had  been  advanced 
by  a  stranger,  would  he  not  have  had  a  right  to  come 
and  have  the  charge  levied  and  paid  ?  All  that  is  given 
to  the  legatees  is  made  subject  to  the  charge,  and  the 
persons  entitled  under  the  will  might  have  redeemed 
it.  They  were  therefore  necessary  parties  to  this  suit, 
and  it  became  necessary  to  ask  for  the  administration 
of  the  estate,  for  otherwise  relief  could  not  have  been 
had. 

I  am  of  opinion  that  the  charge  and  the  PlaintiflTs 
costs  of  the  suit  have  a  priority. 
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BEWLEY  V.  HANCOCK.  j„^  19. 

THIS   was  a  motion  to  extend  the  common  in-  Where  there 
junction  to  stay  trial      The  action  at  law   was  great  delay 
commenced  on  the  30th  o{  June  1849  ;  declaration  was   the  Court  will 
delivered  on  the   12th  of  July ;  the  plea  on  the  6th  eve' of  trial, 

of  August:  and  notice  of  trial  was  given  on  the  25th  of  extend  the 
•^  .     ,  ^  ,  common  in- 

November.     The  Plaintiff,  on  the  following  day  (26th  junction. 

of  November),  filed  his  bill,  and  onUe  19th  o(  January,  ^^J^^  ^^^^^ 

obtained  the  common  injunction,  restraining  execution,  ceedings  were 

On  the  21  at  of  January,  a  motion  came  on  to  extend  action^sothof 

the  common  injunction,  when  it  stood  over  by  consent,  J^^^*  declara- 

in  the  hope  of  making  an  arrangement ;  and  it  was  ad*  j^^/j^^  p\^ 

mitted  on  the  present  motion,  though  the  fact  was  not  ^i\ot  August, 
,_    _  ,1.  1         .  1  .    -I.  1    notice  of  trial 

verified,  "  that  this  was  to  be  without  prejudice ;  and  25th  of  JVb- 

that  in  the  meanwhile  an  answer  should  not  be  pressed."  ^^"^a^^^c 

The  cause  was  then  made  a  remanet  November, 

motion  to 
extend  injunc- 
On  the  7th  of  June  1850,  the  negotiations  terminated,   tion  2ist  of 

and  the  Plaintiff  at  law  gave  notice  of  trial,  which  iJ^w?'  The 
stood  for  the  22nd  of  June.  motion  stood 

over  for  an 
arrangement 

The  motion  to  stay  trial  was  now  brought  on.  wuhout  pre- 

•^  °  juiiice,  and 

with  an  un- 

Mr.  Turner,  in  support  of  the  motion.  Jh^'S'"^ 

answer 
Mr.  R.  Palmer,  contrh,  argued  that  things  were  to   f^o»'<^  "ot 

,         be  pressed 

be  taken  as  on  the  21st  of  January,  when  the  motion   fur;  thene- 
was  brought  on.  He  admitted  that  the  subsequent  time   5^"'"?""  ^®''- 

°  ^       ^  mmatmg  on 

did  not  count,  by  reason  of  the  negotiation  and  ar*  the  7tli  of 

rangement  ^^1'^ 

o  motion  was 

enewed  on  the  19th  of  June,  the  trial  being  fixed  for  the  22nd.  The  Court 
bought,  that  if  the  cass  was  to  be  decided  as  on  the  i^lst  o?  Januiry,  the  motion 
ought  to  be  refused  ;  but  that,  as  matters  now  stood,  the  Plaintiff  was  taken  by 
surprise,  and  the  motion  was  grant  ed. 
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Bbwlbt 

V, 

Hancock. 
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rangement  He  argued  that,  as  matters  stood  on  that 
day,  it  was  clear  that  the  Pkintiff  had  been  guilty  of 
such  laches  as  to  disentitle  him  to  the  order. 

Thorpe  V.  Hughes  (a\  M*Lure  i.  Bipley(b\  Boys 
Y.  Smith  (c),  and  see  Stokes  v.  Wilson  {d),  and  Field  y. 
Beaumont  {ey 

Mr.  TurneTi  in  reply. 

Tlie  Master  of  the  Bolls. 

I  conceive  that  the  regular  course  of  proceedings 
in  this  Court  have  been  interfered  with,  by  the  nego* 
tiation  pending  between  the  parties  and  by  a  mutual 
understanding. 

If  I  had  1;o  decide  as  matters  stood  on  the  2l8t  of 
January^  with  the  same  information  and  no  more  as  to 
the  trial  coming  on,  I  should  refuse  the  motion.  Con- 
sidering that  the  trial  was  close  approaching,  and  the 
delay  which  had  taken  place  in  delivering  the  plea  and 
filing  the  bill,  the  case  would,  I  think,  have  come  within 
the  old  authorities,  for  the  more  recent  ones  have  not 
introduced  any  new  practice.  If,  therefore,  I  had  to 
decide  as  on  the  21st  oi  January ^  I  should  refuse  this 
motion. 


•  But,  if  a  Defendant,  having  a  right  to  take  advantage 
of  the  law  of  the  Court,  and  to  say  io^  the  Plaintiff, 
**  you  have  been  so  dilatory  as  to  disentitle  yourself  to 
the  special  interposition  of  the  Court  to  stay  the  trial,** 
thinks  right  to  negotiate  with  the  prospect  that  the 

motion 


(d)  3  Myl.  i  Cr.  742. 

(b)  13  Jurist,  363. 

(c)  Before  Lord  Cottenham  in 
1849. 


((0  12  Smotu,  91. 
(e)  3  Mad.  102.  and  1  Swan. 
204. 
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motioii  may  be  rendered  unnecessary,  and  on  the  under- 
standing  that  nothing  is  to  be  done  in  the  meantime, 
it  may  make  a  material  difference,  because,  but  for  the 
understanding,  there  would  have  been  ample  time,  on  the 
2l8t  of  January f  to  compel  an  answer.  If  the  Plaintiff, 
who  has  not  yet  got  an  answer  from  the  Defendant, 
has  been  induced  to  refrain  from  pressing  for  one  by 
the  understanding,  I  think  that  the  parties  are  now 
taken  by  surprise,  and  I  should  desire  to  have  further 
information  on  that  point ;  but  if  the  facts,  as  existing 
in  January,  remain  unaltered,  I  think  this  motion  ought 
not  to  succeed. 


1850. 


Bbwley 

V. 

Hancock. 


Mr.  i?«  Palmer.  If  an  affidavit  were  made,  it  would 
merely  shew  that  all  was  without  prejudice,  and  that  an 
answer  should  not  be  pressed. 


The  Mabteb  of  the  Bollb. 

If  80,  the  Plaintiff  has  lost  the  opportunity  of  com- 
pelling an  answer,  and  though  the  understanding  was, 
that  the  answer  should  not  be  pressed,  it  never  could 
have  been  his  intention  to  go  to  trial  without  the 
answer. 

Motion  granted. 


^ 
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•w^  «.  1^.  FIELD  V.  LONSDALE. 

A.  B.,  after  FTIHE  question  arising  upon  this  claim  was,  afl  to  the 

hffowii"name  right  to  some  monies  deposited  by  Henry  Fields 

in  a  savings  deceased,   in  the  Mary^le-Bone  Savings  Bank,  appa- 

full  extent  rentlj  in  trust  for  his  sisters.     It  is  necessary  first  to 

forth  ^^d™^^  advert  to  some  of  the  provisions  of  the  Act  (a)  relating 

posits  to  an-  to  Savings  Banks. 

other  account 

in  the  name 

of  himself  and  By  the  33rd  section,  persons  acting  as  trustees  may 

nominally  as  'OitiLQ  deposits  to  the  amount  limited;  but  they  must 

trustee  for  make  a  declaration,  and  such  deposits  are  to  be  ^^  in  the 

her.    By  the 

terms  of  the  joint  names  of  such  trustee  or  trustees  and  of  the  per- 

^^  °  .  P**^  *"  son  or  persons  on  whose  account  such  sum  shall  be  so 

ment  he  re-  *^ 

tained  a  con-  deposited;"  and  the  receipt  of  the  trustee  alone  is  de- 

^nd!^^^Held  ^^®^  *^  ^®  *  8^^  discharge. 

that  the  sister 

\788  not  en—  _ 

titled,  the  ^7  ^^   ZAiYi  section,    subscribers  to  one   savings 

Court  think-  \^^j^  are  not  to  subscribe  to  any  other,  and,  to  prevent 

mg  that  the  .         ,                          .     ,               ,  "^                 .       ,     ,        . 

object  was  to  it,   they  are  required  to  make  a  certain  declaration, 

^^d*^  t^f  *^**  '^y  which,  if  it  be  untrue,  the  party  incurs  a  forfeiture 

create  a  trust  of  the  fund. 


in  favour  of 
the  sister. 


By  the  35th  section,  the  trustees  are  not  to  receive 
from  any  one  depositer  more  than  150/.  in  the  whole, 
and  when  the  deposit  and  interest  amounts  to  2002.,  the 
interest  is  to  cease. 

In  the  present  case,  it  appeared,  that  previous  to 
1838,  Hetiry  Field  had  made  a  deposit  in  his  own  name ; 
but,  being  unable  to  make  any  further  deposits  in  his 

own 

{a)  9  0, 4.  c.  92. 
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own  name,  he,  on  the  18th  of  June  1838,  opened  another 
account  of  ^^  Henry  Fields  In  trust  for  Ann  Field^  his 
sister.  She  died  in  1839,  but  he  still  went  on  deposit- 
ing to  the  same  account,  and  sometimes  withdrawing 
sums,  until  the  20th  of  July  1844,  when  that  account 
readied  the  full  limit  allowed  hj  the  statute. 

On  the  2l8t  of  October  1844,  he  opened  a  third  ao* 
count  of  '<  Henry  Fields  in  trust  for  Elizabeth  Field^  his 
sister,  and  he  afterwards  made  additions  thereto. 

On  the  occasions  of  opening  the  two  trust  accounts, 
he  made  a  declaration  as  follows :  —  ^^  That  I  am  de- 
sirous of  becoming  a  depositor  in  the  sud  savings  bank 
as  the  trustee  of  Ann  Field,  and  I  do  further  declare, 
on  behalf  of  myself,  and  also  on  behalf  of  the  said  Ann 
Field,  that  we  are  not  either  jointly  or  severally,  di- 
rectly or  indirectly,  entitled  to  any  deposit  or  benefit 
from  the  funds  of  any  other  savings  bank  whatever, 
nor  to  any  sum  or  sums  standing  in  the  name  or  names 
of  any  other  person  or  persons  in  the  books  of  this 
savings  bank,  save  and  except "  '^  such  sum  and  sums 
as  may  be  standing  In  my  name  as  a  depositor  on  my 
own  account,  or  as  trustee  jointly  with  the  name  of  any 
other  depositor.'' 

Henry  Field  died  In  January  1849,  at  which  time  he 
had  In  the  savings  bank,  first,  1722.  standing  to  his 
own  account,  secondly,  173Z.  standiug  to  his  account  as 
trustee  for  his  sister  Ann  Field  (deceased),  and,  thirdly, 
68Z.  standing  to  his  account  as  trustee  for  his  sister 
EKzabeth  Field. 
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These  sums  had  been  produced  by  investments  of  his 
own  monies,  and  it  was  not  alleged,  that  he  had  ever 
informed  his  sisters  of  their  existence. 

The 


80 
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The  Plaintiff  Elizabeth  Field,  in  her  own  right  and 
as  representative  of  her  sister  Ann,  now  claimed  the 
two  sums  of  17321  and  6821  as  agwist  the  representatives 
of  Henry  Field. 


Mr.  Beaks,  in  support  of  the  clfum.  The  trust 
account  in  the  books  of  the  savings  bank  and  the 
declaration  made  by  Mr.  Henry  Field  constitute  a  com- 
plete and  irrevocable  trust  in  favour  of  Ann  and  EUza* 
beth  Field.  They,  therefore,  became  entitled  to  the 
fund.  He  cited  Wheatley  v.  Purr  {a).  Smith  v.  Lyne  (i), 
Fletcher  v.  Fletcher  (c),  Thorpe  v.  Owen  (d). 

Mr.  Nevinson»  This  was  a  mere  voluntary  transac- 
tion, and  incomplete  as  a  trust  at  the  death  of  the 
testator ;  Fdtoards  v.  Jones  (e).  Henry  Field  retained 
both  the  legal  and  equitable  interest :  he  had  the  abso- 
lute control  over  the  fund,  and  the  power  of  with- 
drawing it,  which  he  from  time  to  time  exercised.  He 
also  kept  the  pass  book,  and  never  communicated  the 
fact  of  the  investments  to  his  sister. 

His  object  is  evident.  When  he  could  no  longer,  under 
the  act,  deposit  any  further  monies,  in  his  own  name, 
he  opened  a  new  account  in  the  name  of  his  sister^ 
intending  it,  no  doubt,  for  his  own  benefit  A  resulting 
trust  is  always  assumed  in  such  a  case;  Bider  v. 
Kidder  (jy). 

Mr.  Beaks,  in  reply. 


(a)  1  Keen,  551 1 

(b)  2  r.  4-  Col.  (C.  C),  345. 

(c)  ^HareyQl. 


The 


(d)  5  Beavan,  234. 

(e)  1  Myl.  4*  Cr.  226. 
(g)  l0Vetey,3G0. 
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The  Master  of  the  Bolls. 

It  is  singular  that  under  this  act»  a  party  may  de- 
posit money  in  trust  for  another  person  in  their  joint 
names,  and  still  beat  liberty  to  withdraw  it  without  any 
communication  with  that  person.  That  circumstance 
makes  a  remarkable  difference  between  this  case  and 
one,  where  the  form  of  the  declaration  of  trust  is  such^ 
as  to  preclude  the  party  from  all  power  of  disposition. 


1850. 


I  think,  from  the  statement  made,  that  the  only  in- 
tention was  to  evade  the  provisions  of  the  act  of  parlia- 
ment, and  not  to  create  a  trust.  The  declaration  is,  there- 
fore, ineffectual,  and  the  dsdm  must  be  dismissed. 


WRIGHT  V.  CATTELL. 

rilHE  common  law  courts  were  not  sitting  at  this 
-"-  time,  the  Judges  having  gone  on  circuit  A 
motion  was  made  for  a  writ  of  prohibition,  to  prevent 
a  County  Court  Judge  from  proceeding  in  a  matter 
before  him  relating  to  the  title  to  land  (a). 

Mr.  Steere,  in  support  of  the  application,  said,  that 
the  Judge  at  chambers  had  no  jurisdiction  to  grant  the 
writ,  and  that,  in  the  vacation,  this  Court  alone  being 
open,  might  grant  it,  Anan.  (b) ;  that  the  jurisdiction 

of 


(a)  9  &  10  rid,  c.  95.  «.o8. 

(6)  1  Peere  W,  476.  j  and  see 
Iwion  V.  Harrit,  7  Vesei/,  p.  257. 
Crowley s  case,  2  Swan,  p.  7,  8. 
Jn  re  Magor,  Turn.  «$•  R.  314. 
Newhonte  v.   Milbank^  1   Vem, 

Vol.  XIIL 


276.;  Montgomery  v.  BUnr^  2 
Scho.  4*  Lef,  136. ;  Chiche9ter  v. 
The  Marchioness  of  Donegal^ 
6  Mad,  375. ;  Ex  parte  Lynch, 
1  Meul,  15. ;  In  re  Eau  Brink 
Drainage,  3  Simons,  435. 

o 


July  20. 


Writ  of  pro- 
hibition 
against  a 
Ojunty  Court 
Judge,  granted 
in  the  Vaca- 
tion by  the 
Master  of  the 
Rolls.    Juris- 
diction was  af- 
terwards given 
to  anv  com- 
mon law 
Judge  to 
grant  such  a 
prohibition  in 
the  vacation. 
See  13  &  14 
rtct.  c.  61. 
1.22. 
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1850. 


Wright 
Cattbll. 


of  the  Lord  Chancellor  and  the  Master  of  the  Bolls 
had  been  saved  by  the  12  &  13  Vict.  c.  109.  s.  46. 
iThe  Masteb  of  the  BoLLS.  What  is  to  become  of 
the  writ  when  issued?]  It  will  be  retainable  in  the 
common  law  court  [Tfte  Master  of  tlie  Bolls. 
There  is  no  return;  it  is  a  mere  prohibition  against 
doing  the  act]  The  case,  he  observed,  was  pressing, 
the  proceedings  of  the  County  Court  being  speedy,  and 
there  being  no  appeal  from  the  decision. 


The  Master  of  the  Bolls  required  it  to  be  shewn 
from  the  affidavits,  that  it  was  a  proper  case  for 
granting  the  writ,  and  being  satisfied,  he  ordered  it  to 
issue  (a). 


(a)  But  [now  by  the  13  &  14 
Vict.  c.Sl.  .f.22.,  passed  14th 
Avgust  1850, "  any  judge  of  the 
common  hiw  courts  may/*  as 


well  in  tenn  time  as  vacatioDi 
determine  applications  for  pro- 
hibitions to  the  county  court 
judges. 


Jtt^dO. 


LEWIS  V.  LEWIS. 


A    CROSS  biU  had  been  filed  in  this  Court  by  the 
'^^  testator  Warner,     He  died  in  1829,  and  the  suit 


A  bill*  insti- 
tuted by  a 
testator,  was 

revived  by  his   ^^^  revived  by  his  executors.     At  the  heariug,  on  the 
executors,  -^  ... 

and  was  after-    2l8t  November  1834,  the  cross  bill  was  dismissed  with 

^     *   **'        costs,  to  be  paid  by  the  executors,  who  were  to  be  at 


missed  with 
costs,  to  be 
paid  by  the 
executors,  and 
retained  out 
of  the  assets. 
The  state  of 


liberty  to  retun  them  out  of  the  assets  (a). 


In 


(d)  See  Armttrong  v.  Armstrong,  3  Myl.  i^  K.^, 


the  assets  re ' 

auired  the  executors  to  pay  a  considerable  sum  out  of  their  own  monies.     Held, 
tiat  they  were  not  entitled  to  interest  thereon. 
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In  December  following  (1834)  a  bill  was  filed  for  the  1850. 
adminiBtration  of  the  estate  of  Warner ;  and,  in  July 
1835,  the  executors,  who  had  received  assets  to  the 
amount  of  9612L  only,  were  compelled  to  pay  the  costs, 
amounting  to  257021,  paying,  therefore,  16092.  out  of 
their  own  monies.  They  now  asked,  in  the  adminis- 
tration suit,  to  have  interest  allowed  out  of  the  estate, 
on  the  amount  so  advanced  by  them  out  of  their  own 
monies. 

Mr.  Llatfd  and  Mr.  fF.  H.  Clarke^  tor  the  executors, 
argued,  that  the  liberty  to  retain,  contained  in  the 
decree,  had  the  effect  of  a  judgment  in  favour  of  the 
executors,  and  was  a  chai^  on  the  assets ;  and  that,  as 
the  institution  of  the  suit  had  deprived  the  executors 
from  exercising  the  right  of  retainer,  they  ought  to  be 
compensated  by  being  allowed  interest  on  their  advances. 
They  cited  Earl  of  Bath  v.  JEarl  of  Bradford  {a)^  and 
Balsh  V.  Hyham  (6).  ^ 

Mr.  Turner  and  Mr.  Shapter  for  the  Plaintiff. 

Mr.  Boupett  and  Mr.  Tripp  for  other  parties. 

The  Masteb  of  the  BoLLS. 

I  cannot  allow  interest.  The  case  does  not  come 
within  the  authorities,  or  within  any  principle,  on  which 
the  Court  has  hitherto  acted. 

(a)  2  Ves.  aeo.  587.  (b)  2  P.  Wm.  453. 


G  2 
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July  31. 
Nov,  25. 

To  obtain  the 
successive 
orders  (in  a 
matter,  and 
not  in  a 
cause)  upon 
a  person  to 
pay  a  sum  of 
money  to  a 
party,  per- 
sonal service 
of  the  pre- 
ceding order, 
and  a  demand 
and  refusal 
must  be 
proved ;  but 
where  the 
party  avoids 
service,  the 
Court  will 
direct  substi- 
tuted service, 
and  dispense 
with  the 
necessity  of  a 
demand  and 
refusal. 


In  Re  MOURILTAN. 

ON  taxation,  a  sum  of  383iL  was  found  due  from 
Mr.  C.  to  the  Petitioner,  which  he  was  ordered  to 
pay.  The  order  was  personally  served,  and  a  demand 
regularly  made. 

A  second  order  was  afterwards  made,  that  he  should 
pay  the  money  within  fourteen  days  after  service. 
This  order  was  also  personally  served,  but  the  demand 
was  not  repeated. 

Subsequently,  in  1848,  by  an  order  made  on  no^ 
tice  (a),  the  Court  ordered,  that  he  should  pay  within 
four  days  or  stand  committed.  This  order  was  also 
personally  served,  but  no  fresh  demand  was  made. 

The  amount  not  having  been  pidd,  the  Court,  on  the 
12th  June^  ordered,  that  the  Respondent  should  stand 
committed ;  but,  on  drawing  up  the  order,  the  Begis- 
trar  objected,  that  there  ought  to  have  been  proof  of  the 
demand  and  refusal  on  the  personal  service  of  the  two 
preceding  orders. 

Mr.  W.  T.  8,  Daniel  appUed  to  have  the  order  drawn 
up,  but 

The  Master  of  the  Bolls  said^  that  his  opinion, 
confirmed  by  that  of  the  Begietrar^  was,  that  the  strict 

practice 


(a)  In  re  Partmgtan^  6  Ataddack,  71. 


CASES  IN  CHANCERY.  83 

practice  required  that  there  ahould  be  a  demand  on       1850. 
each  occasion.  ^^V^^ 

In  re 

MOURILTAN. 


The  flolidtor  haying  afterwards  avoided  servicci  Nov.  25. 

f  The  Mabteb  qftlie  BoLLS  dispensed  with  the  neces- 
^ty  of  personal  service,  and  authorised  a  substituted 
service.  He  also  ordered,  that  no  forther  demand  of 
payment  should  be  requisite  for  the  purpose  of  en- 
forcing payment 


Note.—  See  H>.  P,  Reg,  205. ;  1  Newland't  Pr.  683,  (3dled.)  ; 

1  SmUh's  Pr.  569.  (3d  cd.)  ;  Wilkim  r.  Stevens,  19  Fes.  117. ; 
I  In  re  Isaac,  3  MyL  4t  Cr.  319. ;  Seton  on  Decrees,  418. ;  Sangar  v. 

Gardner,  1  C.  P.  Cooper^  262. ;  Hunter  v. ^  6  ^mons,  429.,  and 

I  In  re  Stevenson,  14  Beavan,  27. 


DUFFIELD  V.  ELWES.  JuiySi. 

IN  this  case,  a  sale  had  taken  place  under  the  Court.  One  notice  of 
Bennett  became  the  purchaser,  and,  on  the  2nd  of  "  nfirJJ,\he 
Jufyf  an  order  nisi  was  made  confirming  the  Master's  Master's  re- 

•^^^•4.  port  of  best 

^^VOrt.  purchaser, 

and  to  pay 

Mr.  G.  S.  Law  now  moved,  that  the  report  might  be  ^^^  purchase- 

,    ^  money  into 

confirmed  absolute,  and  that  the  purchaser  might  pay  Court,  is 
his  purchase  money  into  Court.  ^^^^^  ^' 

Mr.  Hinffestan,  contra,  for  the  purchaser,  argued,  that 
this  motion  was  irregular,  for  until  there  had  been  an 
absolute  confirmation,  the  Bespondent  could  not  be 
considered  a  purchaser :  that  it  was  therefore  premature 
to  ask  for  payment  of  purchase  money  into   Court. 

As 
<?3 
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As  to  confirming  the  report  he  Bsii,  that  it  ought  to 
have  been  done  by  an  order  of  course  (a).  He  added, 
that  Bennett  had  purchased  for  Edy,  but  that  the 
Master  had  refused  to  report  Edy  the  purchaser ;  and 
that  all  that  was  wanted  was  to  substitute  his  name. 


Mr.  Law,  in  reply,  admitted  that  the  report  might 
have  been  confirmed  by  an  order  of  course ;  but  said, 
that  the  application  to  have  the  money  paid  into  Court 
made  the  order  special.  He  argued  that  the  course 
taken  was  not  irregular,  and  stated  that  the  motive  was 
to  obtain  the  order  before  the  long  vacation. 

The  Master  of  the  Bolls. 

It  is  admitted  that  the  report  ought  to  be  confirmed, 
and  that  the  money  ought  to  be  paid  into  Court,  on 
condition  that  Bennett  shall  be  allowed  to  substitute 
JEdy  as  purchaser.  This  is  now  assented  to  by  the 
vendor,  and  the  only  question  is,  as  to  the  costs  of 
this  motion. 

Here  is  one  notice  of  motion  to  confirm  absolute,  and 
also  that  the  purchaser  may  pay  his  purchase  money 
into  Court.  I  believe  this  is  quite  contrary  to  the 
practice,  and  no  precedent  is  cited  for  it. 

I  propose,  therefore,  that  the  order  nisi  shall  be  made 
absolute  without  objection ;  and,  on  the  application  of 
the  parties,  and  upon  reading  the  aflidavits,  that  there 
should  be  an  order  for  payment  of  the  purchase  money 
into  Court. 


I  think  the  motion  irregular,  and  therefore  the  vendor 
ought  to  pay  the  costs  of  the  motion.     If  no  arrange- 
ment 

(a)  2  SmUh't  Pr.  208.  (3d  cd.) 
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ment  be  made^  I  must  refuse  the  motion  with  costs.  I 
think  the  Pluntiff  is  wrong  in  comprising  the  two 
things  in  one  notice  of  motion ;  and  for  that  reason,  he 
must  pay  the  costs. 


1850. 


DUFFIELD 

V, 

Elwbs. 


LOSCOMBE  V.  WINTBINGHAM. 

^<ni  CHftan  Wintrin^ham,  by  his  will  dated  in  1793, 
^  gave  and  bequeathed  the  sum  of  600/.  *^  to  the 
governors,  guardians,  and  trustees  of  a  society  instituted 
far  the  increase  and  encouragement  of  good  servants,  to 
the  intent  and  purpose  that  the  sum  of  600/.  of  lawful 
money  of  Great  Britain  might  be  paid  to  the  governors, 
guardians,  and  trustees  of  the  said  society  for  the  in- 
crease and  encouragement  of  good  servants ; "  and  he 
directed  it  *'  to  be  expended  and  applied  by  them,  the 
said  several  governors,  guardians,  and  trustees  for  the 
time  being,  in  such  manner,  and  for  such  uses  and 
purposes,  as  to  them  should  seem  most  meet,  and  best 
adapted  towards  carrying  on  the  well-planned  institution 
and  intents  of  the  said  society.'' 

By  an  order  of  the  Court,  it  was  referred  to  the  said 
Master,  to  enquire  and  state  to  the  Court  what  society 
was  meant  and  intended  by  the  testator,  as  *'  a  society 
instituted  for  the  increase  and  encouragement  of  good 
servants." 

The  Master  reported,  that  he  was  unable  to  state  to 
the  Court,  what  society  was  meant  and  intended  by 
Sir  Clifton  Wintringham,  the  said  testator,  as  **  a  society 
for  the  increase  and  encouragement  of  good  servants." 


Augiut  5. 
November  83. 

Bequest  to 
the  goveraon 
of  a  society 
instituted  for 
the  "  increase 
and  en- 
couragement 
of  good  ser- 
vaots,**  &C. 
&c.    No  such 
institution 
could  be 
found.    Held, 
that  the  gift 
wascharitablei 
and  did  not 
fail. 
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1850.  A  petition  was  now  presented,  submitting  that,  as 

)!^^^^^^  the  society  could  not  be  ascertained,  the  sum  of  600/. 

Lmcombb  *.,,...             , 

o.  fell  into  the  residue,  and  the  petition  prayed  payment 

WiNTRiNQ.  accordingly. 


BAM. 


Mr.  Roupell  and  Mr.  Cahert,  in  support  of  the 
petition,  argued,  that  there  was  no  gift  to  charity 
generally,  but  to  a  particular  society,  which  not  bemg 
ascertainable!  the  legacy  lapsed ;  that  the  ^^  encourage- 
ment of  good  servants  "  might  be  effected  by  an  act  of 
mere  benevolence,  apart  from  charity ;  and  a  trust  for 
mere  benevolent  purposes  generally  was  void.  That  the 
nature  of  the  society  and  its  objects  being  unknown,  it 
was  therefore  impossible  to  decide  whether  they  were 
or  were  not  charitable* 

Mr..  Wray,  for  the  Attorney-General,  submitted  that 
this  was  a  charitable  gift ; '  and,  inasmuch  as  the  Master 
was  unable  to  ascertain  what  society  was  meant,  the 
500iL  ought  to  be  applied  by  sign  manual  for  the  benefit 
of  some  other  charity :  Moggridge  v.  ThctckweU  (a),  MUBm 
V.  Fanner  (li)» 

The  Master  of  the  Rolls. 

There  are  more  authorities  on  the  subject;  I  will 
look  at  them,  and  satisfy  myself  whether  the  purposes 
mentioned  in  this  gift  are  charitable  or  not.  If  this  was 
a  charitable  purpose,  the  only  reason  for  naming  the 
governors,  &c  was,  that  they  might  be  the  instruments 
for  the  application  of  the  fund.  If  the  gift  be  not  valid, 
it  must  be  because  it  was  for  a  benevolent  purpose,  and 
it  has  been  decided,  that  a  gift  for  benevolent  purposes 
is  not  a  valid  charitable  gift.  I  cannot  at  present  per- 
suade 

(a)  7  Vet.  36.  {b)  19  Vet,  482.  and  1  Mer,  55. 
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suade  myself  that  this  is  not  a  charitable  and  public 
purpose ;  and  I  cannot  suppose  that  the  testator  had  a 
special  intention  in  favour  of  this  particular  society 
only.     I  wiU  consider  it. 
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On  a  subsequent  day. 

The  Master  of  the  Rolls  said,  he  thought  there 
was  a  sufficient  charitable  gift,  and  he  ordered  the  500/. 
to  be  carried  over  to  a  separate  account 


KoTB.  —  The  foHowiDg,  amongst  other  bequests,  have  been  held 
▼Old  as  charitable  gifts,  *'  benevolent  purposes,**  Jame$  v.  AUen^ 
3  Mer.  17.;  "objects  of  benevolence  and  liberality,"  Morice  v. 
7^  Bishop  of  Durham,  9  Vetey,  399.,  affirmed  10  Vetey,  521.; 
**  charitable  or  other  purposes,*'  EUu  v.  Seihy,  7  Simont,  352.  and 

1  MyL  i  Cr.  286. ;  **  benevolent,  charitable,  and  religious  purposes,** 
WilHanu  y.  Kenhaw,  5  L.  J,  (N.  S.)  Ch.  84.  cited  1  Keen,  232. 
and  1  Jdyl,  4r  Cr.  293.  298. ;  "  private  charity,**  Ommatmey  v. 
Butcher^  Turn.  4"  Run,  260. ;  *'  for  charitable  or  public  purposes," 
or  "  to  any  person  or  persons,**  as  his  executors  should  think  fit, 
Veiey  ▼.  Jamton,  1  Sim*  ^  St,  69. ;  **  for  such  uses  as  trustees 
should  think  fit,**  Fowler  v.  GarUke,  I  Buss.  ^  Myl.  232. ;  ''  to 
such  persons  as  trustees  should  think  proper,*'  Gibbt  v.  Bunuey, 

2  Vet,  ^  BeameSf^p,  295. ;  '*  to  buying  such  books  as  might  have  a 
tendency  to  promote  the  interests  of  virtue  and  religion,  and  the 
bappmess  of  mankind,  and  distributing  such  books,**  Browne  v.  Yeali, 
7  Fes.  SO,  note  76.  p.  52.  referred  to  in  9  Vetey,  406.,  10  Ve$,  27.,  Har^ 
grave  on  the  Theliuston  Act,  22.,  and  2  Jurid.  Ang,  70.  162,  163.; 
"  6000/.  for  a  hospital,  to  increase  till  it  amounted  to  [blank]  for  sup- 
porting [blank]  boys,"  Eufen  v.  Bannerman,  2  Dow  c$*  Clark,  74. ;  to 
Bonum  Catholic  priests  for  prayers  for  the  repose  of  the  testatrix's 
soul.  West  V.  Shuitleworth,  2  MyL  i  K,  684. ;  "  for  the  relief  of 
domestic  distress,  assisting  indigent  but  deserving  individuals,  or 
encouraging  undertakings  of  general  utility,**  Kendall  v.  Granger, 
5  Beavofi^p.  301. ;  to  Boman  Catholic  bishops  and  their  successors, 
no  such  characters  being  known  to  the  laws  of  Ireland,  Attorney' 
General  v.  Power,  1  Ball  ^  B,  145. ;  for  the  maintenance  of  a 
Jesuba,  or  assembly  for  reading  the  Jewish  law,  and  advancing  their 
holy  religion.  Da  Costa  v.  De  Pas,  Ambler^  228.,  2  Swan.  487  n.» 
s.c.  Die^.  258. 

The  following  gifts  have  been  held  valid  .'  "  religious  and  charit- 
able 
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able  institutions  and  purposes**  Baker  v.  Suilon,  1  Keen,  224.; 
'*  benevolent  and  charitable  purposes,  with  recommendation  to  apply 
it  to  domestic  servants,**  Mtiler  v.  Rowan,  5  CL  ^  Fin.  99.,  Hill  v. 
Buna,  cited  2  Dow  ^  CL  101.;  **in  the  service  of  my  Lord  and 
Master,'*  Powerscouri  v.  Potoertcourt^  1  MoUoy^  616. ;  **  public  and 
private  charities,"  and  to  establish  a  life  boat,  Johnston  v.  StvanHf 
3  Madd,  457. ;  "  to  be  distributed  in  charity,**  "  either  to  private 
individuals  or  public  institutions/*  Horde  v.  TTie  Earl  of  Suffolk, 
2  MyL  4r  J^»  ^d. ;  "  for  promoting  charitable  purposes  as  well  of  a 
public  as  a  private  nature,  and  more  especially  in  relieving  distressed 
persons,"  (admitted),  Waldo  v.  Caley,  16  Fes,  206,;  to  such  chari- 
table purposes  as  F,  should  appoint :  F,  died  in  testatoi's  lifetime, 
Moggridge  V.  Thachvell,  7  Fes,  p.  39. ;  "  to  such  charitable  purpoees 
as  I  intend  to  name  hereafter :  *'  testator  named  them  not.  Mills  v. 
Farmer,  19  Fes,  482.,  1  Mer,  55.;  for  the  Welch  circulating  charity 
schools,  and  for  the  increase  and  improvement  of  Christian  know- 
ledge and  promoting  religion  as  most  conducive  to  the  said  cha- 
ritable purposes,  and  moreover  to  buy  bibles  and  other  religious 
books  to  be  divided  amongst  poor  pious  persons,  Attomey^General 
V.  Stepney,  10  Fes,  22. ;  a  bequest  of  the  sum  •  of  1000/.  to  poor 
housekeepers,  as  A,  shall  appoint,  Attomey^Creneral  v.  Pearce^ 
2  Atk.  87.  and  Barnard^  Ch,  C,  208. ;  legacy  towards  establishing 
a  bishopric  in  America,  Attorney-General  v.  Bishop  of  Chester^ 
I  Bro,  C,  C,  444.  ;  bequest  of  annual  sum  for  repairs  of  a  monu- 
ment, Willis  V.  Brown,  2  Jurist,  987. ;  bequest  for  the  **  perpetual 
endowment  or  maintenance  of  two  schools,*'  Kirkbank  v.  Hudson, 
7  Price,  p.213. ;  *'to  charitable  and  pious  uses,**  AUomey'General 
V.  Herrick,  2  Amhl,  712.;  to  the  poor  inhabitants  of  5.  for  ever.  At' 
torney'General  v.  Clarke,  1  Ambl.  422. ;  legacy  to  the  poor,  Attorney' 
General  v.  Ranee,  cited  1  Amid,  422. ;  to  promote  the  knowledge  of 
the  Catholic  Christian  religion  among  the  poor  and  ignorant  inha- 
bitants of  S,,  West  V.  Shuttleworth,  2  Myl.  Sp  K,  684. ;  "  for  the  use 
of  Roman  Catholic  priests  in  and  near  London,**  Attorney- General  v. 
Gladstone,  13  Simons,  7. ;  ** charitable,  beneficial,  and  public  works** 
at  Dacca,  in  Bengal,  for  the  exclusive  benefit  of  the  native  inhabit- 
ants, Mitford  V.  Reynolds,  1  Pkdlips,  185. ;  "  poor  pious  persons, 
male  and  female**  &c.,  Nash  v.  Morley,  5  Beav,  177. ;  for  erecting 
an  hospital  for  persons  "  sick  of  the  small  pox,  or  any  other  infec- 
tious distemper,'*  Atlomey-General  v.  ICell,  2  Beav,  575. ;  a  bequest 
to  ten  worthy  men,  including  some  learned  men,  to  purchase  meat 
and  wine  fit  for  the  service  of  the  two  nights  of  the  Passover, 
Straus  V.  Goldsmid,  8  Simons,  614.;  bequest  to  the  widows  and 
orphans  of  the  parish  of  L.,  Attomey'General  v.  Comber,  2  Sim,  ^ 
St.  93. ;  bequest  for  putting  out  **  our  poor  relations  '*  apprentices. 
While  V.  Wfdte,  7  Fes,  422. ;  gift  for  and  towards  establishing  a 
school  in  B.^  Attomey'General  v.  Williams,  4  Bro,  C.  C.  p.  526. ;  a 

^bequest 
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bequest  for  preaching  a  sermon  on  Ascension  day,  for  keeping  the 
chimes  of  the  Church  in  repair,  and  for  payment  to  be  made  to  the 
singers  in  the  gallery,  Themer  v.  Ogden,  1  Cox,  316. ;  bequest  for 
supplying  water  to  the  town  of  C.  for  the  use  of  the  inhabitants, 
Jones  Y,  WiiUams,  2  Ambler,  651. ;  a  gift  for  the  improvement  of  the 
city  of  Bath,  Hawse  y.  Chapman,  4  Ves,  542. ;  gift  for  the  improve« 
ment  of  the  town  of  BoUon,  AUomey'General  v.  HeeUs,  2  SSim,  4* 
Si,  67.;  gift  "  for  the  benefit,  advancement,  and  propagation  of  edu- 
cation and  learning  in  every  part  of  the  wo|)d,  as  far  as  circum- 
stances will  permit,"  Whicker  v.  Hume,  14  Beav, ;  to  the  Chancellor 
of  the  Exchequer  to  be  appropriated  to  the  benefit  and  advantage 
of  Great  Britain,  Nightingale  v.  Goulhum,  5  Hare,  484,  and  2  PhiU 
hps,  594. ;  to  the  parish  of  G.  C,  West  v.  Kni^t,  1  Ca.  m  Ch.  134. ; 
for  purposes  conducing  to  the  good  of  the  County  of  W*  and  the 
parish  of  X.  especially,  The  Attomei/'General  v.  The  Earl  o/Lons' 
dale,  I  Simons,  105. ;  and  see  AUomey^General  v.  The  Mayor  ^c« 
of  Carlisle,  1  Simons,  437.;  Attomet^General  v.  Brown,  I  Swan. 
265.,  Attomey'General  v.  77ie  Mayor  ^c.  of  Dublin,  1  Bli,  N.S,  312. 


1850. 


LOBCOHBB 

V* 

WlNTRING- 

HAM. 


ROBERTSON  v.  SKELTON. 


Avgiut  6. 


l^/pi.  HIGINBOTHAM  was  the  purchaser  of  lots 
^^  one  and  two  under  the  Court.  Lot  one  consisted 
of  a  reversionary  interest  in  a  sum  of  500/.^  expectant 
on  the  death  oi  Fanny  Metcalf. 

The  purchaser,  after  some  litigation  (a),  haying  made 
default  in  completing  his  purchase,  it  was  ordered,  on 
the  23rd  o(  April  1850,  that  the  two  lots  should  be  re- 
sold, and  that  Higinboiham  should  pay  any  deficiency 
which  might  occur  on  the  resale. 

Before  the  resale,  it  was  discovered  that  Fanny  Met- 
co/f  had  died  on  the  25th  of  March  1850,  and  the  sum 
of  500i  was  afterwards  paid  into  Court.     The  Plaintiflf 

thereupon 

(a)  See  10  Beav.  197.  and  \2Beav,  260.  363. 


A  purchaser 
under  the 
court  of  a  re- 
versionary 
interest  having 
made  default 
in  completing, 
a  resale  was 
ordered,  and 
the  purchaser 
was  to  make 
good  any 
deficiency. 
Before  such 
resale,  it  was 
discovered, 
that  the  rever- 
sionary inter- 
est had  pre- 
viously fallen 
into  posses- 
sion, the  Court 
gave  the  pur- 
chaser four 
days  to  com- 
plete his  pur. 
chase. 


92  CASES  IN  CHANCERY. 

1850*        thereupon  presented  a  petition,  praying  that  the  Master 
^^^^"^"^^     might  resell  the  second  lot  only. 

8KBLT0N.  Mr.  Martindale,  in  support  of  the  petition^  cited 

Harding  ▼•  Harding  (a). 

Mr.  Steere,  on  behalf  of  Higinbathamf  said  that  the 
contract  had  neve?  been  rescinded,  and  offered  to  pay  the 
purchase-money  into  Court  and  complete  the  contract 

Mr.  Matfindak,  in  reply. 

The  !Mast£b  of  the  Rolls  thought  that  the  pur- 
chaser, not  having  been  dischai^ed,  was  still  entitled 
to  complete  his  purchase.  He  ordered,  that  on  pay- 
ment into  Court  of  the  purchase-money  within  four 
days,  and  upon  payment  of  all  the  costs  of  his  de£Biult, 
Higinbotham  should  be  allowed  the  purchaser;  but  in 
default  of  payment,  that  lot  two  should  be  resold. 

(a)  4  Myl.  4-  Cr.  514. 


J«*^;  BYNG  V.  CLARK. 

Nov*  5. 
Dec.  3. 

1850.  TN  August  1846,    Clark  brought  an  action  at  law 
Jan.  17.  X  against  Byng^  who  was  living  abroad,  for  the  pur- 
case/^  time  P^^^>  ^  ^®  stated,  of  preventing  the  Statute  of  Limit* 
for  answering  ation  running,  but  no  appearance  could  be  obtiuned  to 

was  enlarged      .  t  . 

on  five  sue-      the  action, 
cessive  occa- 

Upon  an  On  the   12th  of  June  1849,  Byng  filed  his  bill» 

?Kan/'''  exceeding  nine  hundred  foKos  in  length,  against  Clark, 

swer,  the  seeking 

Court  relies 

oa  the  statement  of  Counseli  as  to  the  necessity  of  further  indulgence. 
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aeekbg  to  open  pecimuuy  dealings  and  tianflactiona  1849. 
which  had  taken  place  between  the  parties  in  1839| 
1840^  and  1841.  The  Plaintiff  obtained  the  common 
injunction  for  want  of  answer.  After  the  time  for  an- 
swering had  expired,  the  Defendant  obtained  from  the 
Master  two  orders  for  further  time,  the  one  for  three 
weeks,  and  the  other  for  six  weeks.  The  last  expired 
on  the  6th  of  October^  when  the  Master  refused  further 
time,  and  an  attachment  was  issued. 

An  application  w^  now  made  to  the  Court  for  fur*      i^r^^.  5. 
ther  time  to  answer.     It  appeared,  that  the  Defendant 
had  not  laid  the  instructions  for  his  answer  before 
Counsel  until  the  3rd  of  October. 

I 

Mr.  Otbomt  in  support  of  the  application. 
Mr.  ShapUr,  canJtri,  opposed  the  application. 

Tlie  Master  qf  the  Rolls. 

I  think  I  must  grant  the  Defendant  three  weeks* 
further  time  to  put  in  his  answer. 


An  application  was  again  made  to  the  Court  for       Dee,Z. 
further  time.    It  appeared  that  the  instructions  laid 
before  Counsel  on  the  3rd  of  October  were  insufficient, 
and  that  further  information  had  been  required,  wluoh 
had  not  been  furnished  until  the  22nd  of  Naoember. 

Mr.  Toiler^  in  support  of  the  application,  ui^ed,  that 
the  length  of  the  bill,  and  the  minuteness  in  detail  of 
the  discovery  required,  rendered  it  impossible  for  the 
Defendant  to  put  in  a  perfect  answer  within  the  time 
hitherto  limited,  and  that  it  was  but  just  to  allow  the 
Defendant  some  further  time  to  enable  him  to  perform 
the  duty  required  of  him. 

Mr. 
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1849.  Mr.  Shapter  opposed  the  application,  contending  that 

the  Defendant  was  entitled  to  no  farther  indulgence. 

The  Mastbb  of  the  Bolls. 

I  think  that  this  is  a  case  in  which  I  onght  to  ^ve 
time.  I  have  nothing  to  say  in  defence  of  the  neglect 
of  the  Defendant  to  ^ve  instractions  for  his  answer. 
It  is  impossible  not  to  see  that  the  Defendant  has 
been  goilty  of  great  delay ;  for  the  bill  was  filed  on  the 
12th  of  JuTie,  and  the  instructions  were  not  laid  before 
Counsel  until  the  3d  of  October,  t  consider  the  reason 
given  on  the  last  and  on  the  present  occasion  uiisativ* 
tactarj.  Counsel  found  that  the  instructions  given  on 
the  3d  of  October  were  not  sufficient  to  enable  him  to 
complete  the  answer,  and  he  required  to  be  furnished 
with  further  information,  and  in  the  result,  full  in- 
structions were  not  ^ven  to  Counsel  before  the  22nd 
of  November.  Now,  this  is  a  bill  of  nine  hundred  folios 
in  length.  Notwithstanding  its  length,  it  might  re- 
quire but  a  short  answer;  but  that  cannot  be  so  here, 
for  the  bill  relates  to  complicated  pecuniary  tiansao- 
tions,  of  such  a  nature  as  to  require  considerable  time 
and  attention  in  preparing  the  answer. 

If  one  small  matter  remained  unexplained,  I  do  not 
believe  that  Counsel  could  safely  settle  an  answer, 
thooigh  he  might  have  full  instructions  as  to  the  greater 
portion  of  it  I,  who  have  had  some  considerable  expe- 
rience, do  not  think  it  an  easy  matter  to  draw  such  an 
answer  as  this.  On  the  whole,  though  I  feel  dissatis- 
fied with  what  has  already  taken  place,  yet  now,  that 
the  matter  is  in  the  hands  of  Mr.  ToUer^  I  am  satisfied, 
that  care  will  be  taken  to  put  in  the  answer  as  soon 
as  practicable,  and  I  rely  on  him  when  he  tells  me  he 
will  do  it.     When  Counsel  has  taken  such  a  matter  in 

.    hand. 
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band^  I  may  feel  confident  that  lie  will  proceed  in  a  1849. 

manner  due  to  justice  and  his  client ;  I  have  perfect  ^"^T*^*^^ 

reliance  on  what  he  has  stated.     The  Defendant  must  v. 

paj  the  costs,  and  I  must  give  six  weeks  further  time.  Clark. 


A  fifth  application  was  now  made  for  time  to  answer.         1850. 

Jan,  17. 

Mr.  Toller,  in  support  of  the  application,  said,  that 
in  consequence  of  the  difficulty  of  the  case,  he  had 
found  it  impossible  to  complete  the  answer,  although 
he  had  fall  instructions  for  that  purpose 

Mr.  Shapter  opposed  the  application.  He  again 
urged  the  great  delay  which  had  occurred  in  instruct- 
ing Counsel,  and  argued,  that  the  Court  ought  not 
to  sanction  any  further  delay,  the  Defendant  having 
already,  on  four  several  occasions,  obtained  an  indul- 
gence of  Airther  time. 

The  Masteb  of  the  Bolls. 

As  to  the  neglect  of  the  solicitor  in  giving  instruc- 
tions to  Counsel,  that  was  disposed  of  on  the  former 
occasion.  The  answer  is  now  in  course  of  preparation ; 
the  bill  is  very  long,  and  requires  a  very  great  deal  of 
attention,  and  it  is  now  receiving  that  attention.  It  has 
been  stated  to  me,  in  a  way  which  I  cannot  refuse  to 
attend  to,  that  more  time  is  required  to  put  in  a  satis- 
fiwtory  answer.  It  is  now  in  a  proper  course  of  com- 
pletion, and,  if  hurried,  one  of  two  things  must  happen ; 
the  Defendant  must  either  put  in  an  imperfect  answer, 
or  there  must  be  an  attachment  and  no  answer  at  all. 
I  cannot  say,  under  the  circumstances  of  this  case,  that 
I  ought  to  allow  the  latter  result  to  take  place.  The 
delay  is  very  much  to  be  regretted ;  but  is  there  any 

charge 
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charge  of  delay  since  the  matter  was  last  before  the 
Court  ?  I  cannot  find  any.  On  the  contrary,  I  bdieye 
that  every  exertion  has  been  used.  I  must  grant  this 
motion,  and  give  the  D^endant  a  month's  time,  he 
paying  the  costs  of  the  motion. 


CHRISTY  V.  COURTENAY. 


1849. 

July  30,  31. 

August  4f 

M^'lB.     T^HE  testator,  Philip  Courtenay,  died  on  the  10th  of 
"When  afiithcr  December^  1841,  and  a  creditors'  suit  was  after- 

purchases  pro-  ^^jg  instituted,  for  the  administration  of  his  personal 

perty  with  his  «,i  t  »      .  j  •     \ai  • 

own  money,      estate.     The  personal  estate  haying  proved  miumcient 

and  takes  a 


for  payment  of  his  debts,  this  suit  was  instituted  to 
make  his  real  estate  liable,  and  in  it,  a  question  arose, 
arising  out  of  the  following  circumstances : — 

In  1818,  the  testator  purchased  a  set  of  chambers, 

and  had  them  transferred  into  the  name  of  his  son,  Philip 

father.  Those  Wame  Courtenay ^  then  an  infant  of  four  years  of  age, 

who  was  forthwith  admitted,  by  the  Society  of  the 
Inner  Temple^  to  hold  for  his  life.  A  similar  transac- 
tion took  place,  in  1822,  respecting  another  set  of 
chambers,  the  son  being  then  nine  years  of  age. 


conveyance  m 
the  name  of 
his  son,  the 
law  presumes 
it  to  be  an 
advancement 
for  the  son, 
and  not  a 
trust  for  the 


who  allege 
that  it  is  a 
trust  are 
bound  to 
])rove  it,  and 
the  evidence 
for  that  pur- 
pose cor.sists 
mainly,  if  not 
exclusively,  of 
contempora- 
neous circum- 
stances. 

A  testator 
had  trans- 
ferred pro- 
perty into  the   otherwise,  then  that,  inasmuch  as  the  father  was  largely 

names  of  his  •    j  Vi.  j 

sons.   Held,  mdebted 

that  they  were 

advancements,  but  there  being  doubts  as  to  his  solvency  at  the  timCi  inquiries  were 

directed  on  the  point.        . 


In  the  years  1835  and  1841,  the  testator,  in  like 
manner,  caused  certain  other  chambers  to  be  transferred 
into  the  name  of  his  son  Francis  Courtenay,  This  bill 
insisted,  first,  that  the  chambers  were  held  by  the  sons 
as  trustees  for  the  father,  and,  secondly,  if  that  were 
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indebted  at  the  time  of  these  transaotions,  the  gifts       1849. 
were  void,  as  against  creditors,  under  the  statute  of     J^TJXZ^  ' 
13  Eliz.  c.  5.    The  sons,  on  the  other  hand,  contended,  o. 

that  the  transfers  were  in  the  nature  of  advancements  ^^^^'"^''^ 
land  Jide  made  by  their  father,  and  that  they  were 
absolutely  entitled  to  this  property. 

Evidence  was  entered  into,  shewing  acts  of  owner* 
ship  of  the  father: — that  he  had  received  the  rents, 
let  and  managed  the  property,  and  had  mortgaged  it  for 
securing  his  own  debt.  An  account  book  written 
by  the  father  was  produced,  to  shew,  that  in  his  esti- 
mate of  his  property  and  income,  firom  year  to  year^ 
these  chambers  had  been  induded  as  belonging  to  him; 
there  was,  also,  some  evidence  of  his  debts.  On  the 
other  hand,  the  Defendants  relied  on  acts  of  acknow* 
ledgment  of  their  title  by  their  father ;  it  is,  however, 
unnecessary  to  state  them  in  detail. 

The  cause  now  came  on  for  hearing. 

Mr.  WiUcock  and  Mr.  Greene^  for  the  Plaintiffs,  con-* 
tended,  first,  that  there  was  no  evidence  of  a  complete 
and  final  gift  to  the  sons,  and  that  tbey,  therefore,  held 
the  chambers  in  trust  for  the  testator ;  and,  secondly, 
that  the  father  being  '^  largely  indebted"  when  he  made 
the  voluntary  gifts  to  his  sons,  they  were  void  under  the 
13  J?fi!r.  c.  5.  Townsend  v.  fFestctcott  (a),  Martyn  v« 
M^Namara  (ft),  Scawin  v.  Scawin  (c). 

Mr. 

{a)  2  Beav,  3-U).  and  4  Beav,  65. ;  and  see  Scarf  v.  Soulby,  1 

S».  HaU  4  T.  426.  and  1  Mae.  <f> 

(6)  Mh.i  War.  p.  427.  G.  364. ;  and  Norcuit  f.  JDodd, 

(c)  1  Tounge  ^  Col.  (C.  C.)  Or.  4-  Ph,  100. 

Vol.  XIII  H 
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I84£f.  Mr.  Turner  and  Mr.  lUlne,  eanirh,  relied  on  the  acts 

of  the  father,  shewing  his  admission  that  the  property 
belonged  to  the  sons :  —  snch  as  having,  at  times,  ac- 
OousTENiiT.  eonnted  for  the  rents  to  them,  and  stated,  that  he  was 
acting  **oa  behalf  of  his  son.''  They  contended  that 
the  testator's  books  were  inadmissible  to  prove  his 
ownership,  and  that  in  such  cases,  the  contemporaneouB 
acts  and  declarations  of  the  parent  were  alone  admis- 
able  to  repel  the  legal  presumption  that  a  purchase  in 
the  name  of  a  child  was  made  bj  way  of  an  advance- 
ment, and  not  a  tmst;  Sidmouih  v.  Sidnunith(ay,  They 
further  argued,  that  no  inference  was  to  be  drawn  pre- 
judicial to  the  rights  of  the  eons,  from  the  fact  of  the 
fetther's  continuing  in  possession>  and  receiving  the 
profits ;  Lard  Grey  v.  Lady  Orey  (b) ;  Suyden^s  Ven- 
dors and  Purchasers  (c) :  — that  there  was  the  consider- 
ation of  blood,  which  was  always  looked  upon  as  a  good 
consideration,  and  that  the  transactions  Tfere  perfectly 
hon&fide  at  the  time,  though  the  property  of  the  testator 
had  since  undergone  a  great  depreciation. 

Mr.  WiHeoch  in  reply. 

The  Master  of  the  Bolls. 

I  cannot  have  much  doubt,  on  the  first  question, 
which  is,  whether  the  fact  of  the  father  taking  the  estate 
in  the  name  of  the  son,  amounted  to  an  advancement  of 
the  son,  or  was  in  the  nature  of  a  trust  for  the  father. 
The  rule  of  law  is,  that  when  a  father  purchases  property 
with  money  of  his  own,  and  takes  a  conveyance  in  the 
name  of  his  child,  the  law  presumes  it  to  be  an  advance- 
ment for  the  child,  and  not  a  trust  for  the  father ;  those 
who  allege  that  it  is  a  trust  for  the  father,  are  bound  to 

prove 

(a)  2  Beav.  447.  (c)  P.  912.  1 1th  ed. 

\h)  Ca.  temp.  Fmck,  p.  340. 


CASES  IN  CHANCERY.  99 

prove  it,  and  the  evidence  to  be  relied  on  for  that  pur-     ^  1849. 
poee  consista  mainly,  if  not  exclusively,  of  contemporar      chbmty 
neons  circnmstanceB  which  took  place  at  the  time  of  the  «• 

. ^  COUETUIAT, 

transaction* 

In  this  case,  there  is  nothing  which  can  be  said  to 
be  contemporaneous  evidence.  The  Plaintifi  say,  and 
it  is  the  fact,  that  the  greater  part  of  the  property 
originally  belonged  to  the  fadier,  and  that  after  it  had 
been  transferred  to  the  son,  the  &ther  treated  it  as  his 
own ;.  and  it  has  been  argued,  that  from  these  two  cir- 
cumstances, we  are  to  come  to  a  conclusion  of  what,  at 
the  time  of  these  [transactions,  the  father  meant  to  do. 
I  do  not  see  the  strict  application  of  this  argument. 
Then  it  is  said,  that  the  &ther  has  made  entries  in  his 
books,  shewing  that  this  was  his  own  property;  but 
the  entries  amount  only  to  declarations  made  subse- 
quent to  the  transactions,  and  prove  nothing  as  to  the 
character  of  the  transactions,  at  the  time  they  took 
place.  It  is  then  said,  that,  because  these  books  are 
used  by  the  Defendants  for  the  purpose  of  shewing  the 
solvency  of  the  father,  the  Plaintiffs  have,  therefore,  a 
right  to  consider  the  statements  of  the  father  as  satis- 
fiu^ry  and  conclusive  evidence  as  against  the  sons,^  of 
the  nature  of  the  prior  transaction,  and  of  their  having 
no  right  to  the  property.  I  am  not  able  to  come  to 
that  conclusion;  and  the  present  inclination  of  my 
opinion  is,  that  if  the  father's  (urcumstances  permitted 
it,  the  transactions  amounted  to  preferments  or  ad- 
vancements of  the  sons,  and  not  to  trusts  for  the  benefit 
of  the  father.  As  to  this,  I  will  look  at  the  authorities ' 
before  I  decide  it. 

As  to  the  other  point,  I  have  much  more  doubt.  I 
am  disposed  to  think,  that  the  father  may,  for  a  con- 
riderable  part  of  the  time,  have  been  in  such  a  situation 

H2  at 
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1849.       at  least,  that  he  ought  not  to  be  considered  competent 

^]^V*^^    to  make  voluntaiy  gifts  of  anything.    There  was  the 

f^.  consideration  of  blood,  which  is  important  to  be  con<- 

CouRTENAY.  giJered,  especially  if  the  Court  is  to  determine  whether 

the  transaction  is  bon&Jlde. 

It  is  said,  that  it  appears  from  the  books  or  '*  esti« 
mates,"  that  the  testator  did  not  know  the  various  items 
of,^what  he  called,  his  property,  or  of  his  debts*  That 
seems  to  be  so ;  for  the  property  in  question  was  in* 
eluded  in  his  estimate,  though  it  was  not  his  own,  but 
was  merely  managed  by  him  afiter  he  had  devoted  it  to 
the  advancement  of  his  sons :  other  portions  of  what 
he  called  his  property,  consisted  of  a  policy  of  assurance 
on  his  own  life,  which  could  not,  in  hb  lifetime,  be 
considered  as  applicable  to  the  payment  of  his  existing 
debts,  and  other  [portions  were  of  such  an  uncertain 
character,  that  the  entries  cannot  be  considered  as  de-» 
noting  substantial  value.  After  the  experience  the  tes- 
tator must  have  had,  of  the  great  variation  in  the  value 
of  his  property  in  two  successive  years,  this  book  can-* 
not  be  considered  as  evidence  of  the  value  of  his  pro-> 
perty.  His  experience  must  have  told  him  that  his 
estimate  was  of  very  little,  if  any,  value  at  alL 

It  is  said,  that,  for  any  thing  I  can  know,  the  items  of 
property  may,  at  the  time,  have  been  of  the  value 
assigned  to  them  by  the  testator  in  his  estimate.  I  da 
not  know  the  contrary,  no  valuation  of  them  having  been 
taken  at  the  time.  But  supposing  that  they  were  not 
•of  that  value  at  the  time,  are  not  the  circumstances  8uch> 
that  I  ought  to  consider  that  the  testator  must  have 
known  their  real  value,  or  must  not  that  knowledge  be 
imputed  to  him* 

It  seems  to  me,  that  under  the  circumstances  a  care-« 
ful  prudent  man^  in  such  a  situation,  could  not  say  the 

property 
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property  was  of  the  yalue  put  upon  it,  and  I  am  a&aid 
L  must  direct  an  inquiry  to  ascertidn  whether  he  was 
insolvent  at  the  times  of  these  transactions.  J£  he  was, 
he  must  either  have  known  it,  or  the  knowledge  ought 
to  be  imputed  to  him.  It  is  a  very  important  case, 
and  I  will  consider  it. 
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Christt 

V. 
COURTENAY. 


The  Masteb  of  the  Bolls  expressed  his  opinion, 
that  the  transfers  of  the  chambers  to  the  sons  were  in 
the  nature  of  advancements,  but  said,  that  he  must  make 
a  reference  to  the  Master  similar  to  that  in  Townsendv. 
Westacott(a\  to  ascertain  the  amount  of  the  testator's 
debts  and  liabilities,  and  the  value  of  his  property,  at 
the  dates  of  the  several  transfers  of  the  chambers. 


Amguit  4. 


The  case  was  mentioned  again,  together  with  two 
petitions,  and  the  decree  was  drawn  up  in  accordance 
with  the  judgment  of  the  Court. 


1850. 
March  18. 


(a)  2  Beat.  340.,  &  ^Beav.  58. 


•#».—»*■ 


MZ 
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1850. 


nfune  12*  w— 

Auguit  5.  H AEGR A VE  v.  H ABGBA YE. 

Nov.  4.  10. 

By  an  in-  ri^HE  Plaintiff,  by  his  bill,  clumed  a  moiety  of  a  real 
OTder  "the^De-  estate ;  but  the  Defendant,  insisting  on  the  Plain- 

fendant  was  tiff's  illegitimacy,  claimed  the  whole  (a).  In  1846,  the 
the  Plaintiff  Court  appointed  a  Receiver  of  the  rents  of  the  moiety 
certain  costs,    claimed  by  the  Plaintiff(J),    and  there  was  now  in 

The  Defend-  «  i  \ 

ant  kept  out      Court  a  sum  of  nearly  500/. 
of  the  way,  and 
the  Plaintiff, 

being  unable  In  Fehroary  last,  the  Court  ordered  the  Defendant 

paymenT  *^  P^y  certain  costs  (c),  which  were  taxed  at  247/.    The 

presented  a  Defendant  kept  out  of  the  way,  and  the  Plaintiff,  being 

payment  unable  to  compel  payment  of  these  costs,  presented  a 

thereof  out  of  petition,  praying  that  they  might  be  pwd  out  of  the 

It  was  a  ques-   fund  in  Court, 
tion  in  the 
cause,  whether 

they  belonged       Mr.  Turner  and  Mr.  Kyle^  in  support  of  the  petition. 
S  DefSif  If  *^®  Plaintiff  should  succeed  in  this  suit,  he  will 
The  Court       himself  be  entitled  to  the  fund  in  Court,  and  there- 
could  make  no  fore,  in  that  alternative,  the  payment  asked  may  now 
such  order.       properly  be  made ;  but  if,  on  the  other  hand,  the  De- 
fendant should  succeed  and  establish  his  right  to  the 
money  in  Court,  then  it  is  properly  applicable  to  the 
payment  of  the  costs  ordered  in  the  suit.     If  the  De- 
fendant applied  for  payment  out  of  Court  of  the  fund« 
the  Court  would  not  make  the  order  until  he  had  satis- 
fied the  obligation  of  paying  the  costs  awarded  on  the 
former  motion. 


Mr. 


{a)  See  0  ^<fav.  552.  (r)  12  J^ffov.  408. 

{h)  Ibid,  549. 


«•   ^  .• 
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Mr.  Lloyd.     It  is  the  very  question  in  this  cause  1850. 

to  whom  these  rents  belong,  and  the  Court  is  not  in  p^^'^*^'^ 

the  habit,  before  the  hearing,  of  qpecukting  as  to  the  o. 

ultimate  result.  Haroratb. 

If  the  Plaintiff  should  fail  in  the  suit,  he  will  have 
to  pay  the  costs  of  it,  and  then  the  Defendant  will  be 
entitled  to  set  off  one  set  of  costs  against  the  other. 
Supposing  the  fund  to  belong  to  the  Defendant,  the 
Plaintiff  has  no  lien  on  it.  He  must  proceed  by  the 
usual  means,  like  all  the  other  crediton^  and  is  not 
entitled  to  any  priority. 

Mr.  Turner  in  reply.  The  Defendant  has  no  right  to 
withhold  payment  for  the  purpose  of  retaining  a  right 
of  set-off  at  the  hearing. 

The  Master  of  the  Bolls.  If  the  Defendant  were 
not  evading  the  process  of  the  Court,  there  would  be 
ho  foundation  for  the  application.  Let  the  petition 
stand  over  to  search  for  authorities. 


The  case  was  again  mentioned,  when  Nov»  10. 

Mr.  Twmer  and  A&.  Kyle  stated,  that  they  had  not 
been  able  to  find  any  authority.  They  sud  the  order 
operated  as  a  judgment  and  equitable  charge  under  the 
1  &  2  Vict.  c.  110.  S8.  13.  18. ;  and  they  referred  to 
the  cases  in  which  the  Court  had  advanced  funds,  to 
enable  parties  to  try  an  issue  (a). 

They 

(a)  See  Nye  v.Mauie,  ^Myl.  4*  Cr.  348.  and  JohntUm  v.  Todd, 
3  oeovon^  218. 

H  4. 
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1850.  They  propoBed  to  enter  into  a  recogniflaaee  to  repay 

!^^v^*^     the  money  advanced  if  neceseaiy;  Gamperiz  v.  ,Au- 
V,  d€tt(a)i  and  stated,  that  after  the  great  expense  al« 

Habgeatk.    ready  incuned,  the  Plaintiff  wonld  be  unable  to  pro- 
ceed at  law,  without  some  assistance. 

Mr.  Lloyd  and  Mr,  Glasse,  contra.  The  merits  were 
fully  discussed  on  the  former  occasion,  and  the  case 
merely  stood  over  for  authorities,  and  none  have  been 
found.  If  the  order  operates  as  an  equitable  mortgage, 
the  Plaintiff  must  file  a  bill  to  enforce  it,  which  cannot 
be  done  under  the  statute,  until  after  the  expiration  of 
a  year,  (ft)  The  order  creates  no  lien,  but  merely  a 
personal  obligation. 

Mr.  Turner y  in  reply. 

The  Masteb  of  the  KOLLS. 

My  impression  is,  that  I  cannot  make  the  order, 
though  I  think  there  is  some  justice  in  the  application. 

The  fund  in  Court  either  belongs  to  the  Plaintiff  or 
to  the  Defendant.  If  to  the  Plaintiff,  it  seems  hard 
that  it  should  not  be  applied  in  assisting  him  towards 
the  expenses  of  the  litigation ;  but  if  it  is  paid  out  upon 
his  giving  security,  that  can  only  be  upon  the  notion 
of  its  being  a  loan. 

If  it  belongs  to  the  Defendant,  though  I  take  the 
rule  to  be  clear,  that  he  could  not  get  it  paid  out 
to  him,  without  satisfying  his  duty  to  the  Flaintifi^  my 
difficulty  arises  from  the  want  of  precedent,  and,  none 
being  produced,  my  opinion  is,  that  I  cannot  make  the 
order. 

(a)  4  Myt.  4*  CV.  449.  (b)  Sect.  13. 
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MORRELL  V.  WOOTTEN.  jv'iw.  7. 

N  1847>  a  sum  of  200021  was  deposited  in  the  hands  A  Defendant 

of  Bichard  JVootten  the  elder  and  Richard  Wootten  ceSdoS 

the  younger,  bankers  of  Oxfordy  upon  a  certain  agree-  ments  were 

ment.     Richard  Wootten  the  elder  died,  and  appointed  gjon  of  himself 

Bichard  JVootten  the  younger  and  WilKam  Cole  his  and  W.  C.  his 
mi  •    1  Ml  ^11         •     i  ▼».  1       t  T»r  co-executor, 

executors.     This  bill  was  filed  against  Richard  Wootten  and  that 
the  younger,  and  the  assignees  of  one  John  Parker,  to  ^^^^^  ^e*"®.  'n 

•^         °  °  the  possession 

recover  the  above  sum;  but  Cole  was  not  made  a  De-  of  their  joint 
fendant^  'f''''^^l:.  ^• 

party  to  the 
The   Defendant  Richard  Wootten^  by  his  answer,  that  an  order 
said,  that  he  did  not  claim  any  right  to  hold  the  monies  ^^^  production 
otherwise  than  as  a  stakeholder,  in  conjunction  with  made  against 
his  co-executor ;  and  as  being  entitled  to  be  indemnified  **^®  Defendant 

^  ,  on  such  an 

against  costs  incurred*     That  he  was  a  salaried  partner  admission, 
only  with  Richard  Wootten  the  elder,  deceased,  who 
had  appointed,  not  only  the  Defendant,  but  also  WiU 
liam  Cole,  his  executors,  and  that  they  had  both  proved 
lus  wilL 

He  admitted,  '^  that  he  had,  in  the  possession  of 
himself  and  William  Cohy^  certain  documents  which 
he  specified,  and  that  certain  other  documents,  which 
he  specified,  *^  were  in  the  possession  of  the  solicitor  of 
him  and  William  Cole ;''  but  he  submitted  he  was  not 
bound  to  produce  them  in  the  absence  of  William  Cole* 

Mr.  Shebbeare,  in  support  of  a  motion  for  the  pro-* 
dnction  of  the  documents.     There  is  a  sufficient  admis* 
sion  of  the  possession  of,  and  control  over  the  docu- 
ments 


^06 


1850. 


MORRBLL 

V. 
WOOTTBN. 
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ments  to  support  an  order  for  production.  The  De- 
fendant admits  he  is  a  mere  stakeholder^  and  he  claims 
no  interest  in  the  matters  in  question ;  and  it  would  be 
a  useless  expense  to  make  Cole  a  party,  when  the  sur- 
viving  partner  is  before  the  Court. 

Mr.  Oiffixrd,  eoniri,  merely  cited  Murray  v.  WaJr 
ter{a). 

The  Master  of  the  Rolls. 

It  is  admitted,  that  some  of  the  papers  are  in  the  joint 
possession  of  two  persons,  and  that  others  are  in  the 
possession  of  their  joint  solicitor,  and  one  of  such  per- 
sons is  not  here.  I  think  that  I  cannot  act  upon  such 
an  admission,  and  I  must,  therefore,  decline  making  the 
order  asked. 


Besenre  the  costs. 


(«)  Cr.  *  PkiL  114. 
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WRIGHT  ».  LUKES.  y„^  ^^ 

A  FTEB  decree,  and  a  reference  to  the  Master  to  A  Plaintiff 
^  take  accouBto.  rS^f^ 

an  order  for 

Mr.  GJ(zs9e,  for  the  FlaintifF,  moved,  upon  the  De-  to  pay  moaey 
fendants'  answer,  that  they  might  pay  certain  monies  ^"'^  Court, 

.  *  ,  upon  admis- 

into  Court,  thereby  admitted  to  be  m  their  hands.  sions  con- 

tained in  his 
answer.    He 

Mr.  Sauthffate,  cantrh.  Such  a  motion  cannot  be  made  must  proceed 
after    decree;    Bum  v-  Bowes  {a),   Binns  y.  Farr  (b).  ?„attenorT 
The  decree  has  been  made  many  years  since,  and  must  port, 
be  taken  to  have  settled  every  thing  up  to  that  time. 
No  proceedings  have  been  taken  in  the  Master's  office 
upon  this  decree,  and  it  would  be  unjust  to  treat  the 
matter  as  it  stood  when  the  answer  was  filed. 


The  MAdTEB  of  the  Rolls. 

The  Plaintiff  must  wait  for  the  examination  in  the 
Master's  office,  and  proceed  on  the  admissions  con- 
tained in  it.  It  was  once  thought,  that  the  Plaintiff 
must  wait  for  tl^e  report;  but  it  is  now  settled,  that  he 
can  move  on  the  examination  (c).  I  must  refuse  this 
motion  with  costs. 

(a)  6  LawJ:{,N.S,) (Ch.)275.  69. ;  Hinde  y.  Blake,  4  Beavan, 

lb)  7  Hare,  288.  597.  ;  Hatch  v. ,  19  Vesey, 

(c)  See  Fm  v.  Mackreth,  3  116. ;  Woody.Ihumei^  I  Fet.  ^ 

Bro.  C.  C.45.,  and  1  Vet.  Jun.»  B.  49. 
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2Tov.  25,  In  re  B  AINBBIGGK 

Upon  a  mo-      IT  T  PON  the  taxation  of  a  solicitor's  bill,  more  than  a 

tion,  after  11      ,  -i      «.        ,  « 

taxation,  for  Sixth  was  taxed  o^  and  a  sum  of  money  was 

an  order  on  a    f^^^^  ^^^  f^^  ^^  solicitor  to  the  dient.    A  motion 

solicitor  to 

pay  the  Was  now  made  for  an  order  for  payment. 

amount  found 
due  from  him» 

he  was  also  Mr.  Sidney  Smith  also  asked  for  the  costs   of  the 

;5  Accost.  appUcation.  He  argued,  that  a8  in  a  suit  the  costs  of 
oftheappii-  the  subpasna  for  costs  was  always  inserted,  so  here, 
'^'^  the  order  to  enforce  payment  must  be  regarded   as 

part  of  the  necessary  costs  of  the  proceeding ;  and  that, 
'  as  either  the  client  or  the  solicitor  must  bear  the  costs, 
it  was  but  reasonable  that  the  solicitor,  who  had  ren- 
dered the  application  necessary,  should  pay  them. 

The  Masteb  of  the  BoLLS.  Primd  facie,  it  is  right 
that  they  should  fall  on  the  solicitor ;  and  on  affidavit 
of  service  I  shall  make  the  order,  subject  to  the  other 
side  appearing. 


Mr.  Southgate  afterwards  appeared  for  the  solicitor^ 
but  the  order  was  not  varied. 
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In  re  MONEY.  Dec.  7. 

TN  this  casei  a  sum  of  166/.  \Qs.  9d.  had  been  pdd  A  claimant 
■*-  into  Court  under  the  Trustee  ReKef  Act  (a).  John  jiS^jS  M 
Money,  being  entitled  thereto  for  life,  presented  a  peti-  forma  pauperu 

tion  for  an  order  of  course  to  proceed  in  formd  pauperis.  Trustee  Re- 
lief Act. 

By  his  petition  he  alleged,  that  he  '^  was  entitled  to 
a  life  interest  in  a  sum  of  166^  lOs.  9d.,  standing  in 
the  name  of  the  Accountant*General  of  this  Court  in 
this  matter ;"  and,  hy  his  affidavit,  in  support  of  his  peti* 
tion,  he  stated,,  that  he  was  not  worth  5/.,  his  wearing 
apparel  and  the  subject  of  the  petition  in  this  matter 
excepted.  The  Secretary  at  the  Bolls  having  declined 
to  draw  up  the  order,  ' 

Mr.  Turner  mentioned  the  matter.  He  said  that  all 
the  ordinary  rules  of  the  Court  were  applicable  to  pro- 
ceedings under  this  act,  and  that  in  bankruptcy  an 
order  to  sue  in  forma  pauperis  might  be  obtidned.  So 
a  solicitor  had  been  allowed  to  appear,  on  the  taxation 
of  his  bill  under  a  summary  order  for  taxation,  infomid 
pauperis  (b). 

{The  Master  of  the  Bolls.  The  difficulty  is,  that 
the  proceeding  is  under  this  special  act,  and  that  upon 
receipt  of  the  dividends  he  might  become  dives."] 

The  same  thing  occurs  in  a  suit,  where  If  trust  funds 
are  in  the  hands  of  a  trustee,  and  the  claimant  cannot 

obtain 

(a)  10  &  1 1  Ftc/.  c.  96.  and      February  1747,  Deaves'  MSS. 
12  &  13  FtcL  c.  74.  100. 

(b)  In  re  Hugh  Morgan,  80th 
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obtain    payment,   he  is    pennitted  to  sue   in  farmd 
pauperis^  because  he  cannot  otherwise  recover  his  rights. 

The  Masteb  of  the  Rolls. 

I  think  he  is  entitled  to  the  order.  It  is  a  case  of 
first  impression,  and  it  is  right  that  it  should  have 
been  mentioned  to  the  Court. 


Dec,  12. 

After  a  report 
has  been  con- 
firmed, the 
Master  has  no 
authority  to 
correct  even 
clerical  errors 
therein ;  but 
it  may  be  done 
with  the  au- 
thority of  the 
Court. 

Course  of 
proceedings  in 
such  cases. 


RICHARDSON  v.  WARD. 

ri^HE  Master  by  his  report  certified,  that  it  would 
-^  be  for  the  benefit  of  infants,  that  certain  premises 
should  be  assigned  to  a  company,  upon  the  terms  men« 
tioned  in  an  agreement  Upon  petition,  the  report  was 
confirmed,  and  the  consequential  order  made.  It  was 
afterwards  discovered,  that  there  was  a  clerical  error  in 
the  report,  and  that  the  sum  of  150/.  had  been  written 
instead  of  350i: 

The  Master  thereupon  added,  and  signed,  the  follow- 
ing memorandum  on  his  report :  —  ^^  The  figures  as 
they  originally  stood  (150/.)  is  a  clerical  error  in  the 
recital  of  the  agreement  The  figures  ought  to  have 
been  350/.,  and  I  have  altered  them  accordingly."  The 
Master  made  the  alteration  in  %ure8  in  the  body  of  his 
report 

Mr.  Bemr  now  applied  to  alter  the  order  in  con- 
formity. 

The  Masteb  of  the  Rolls. 

I  am  clearly  of  opinion,  that  what  has  been  done  by 
the  Master  is  perfectly  irregular.    You  ought  to  have 

obtained 
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obtained  leave  of  the  Court,  and  a  certificate  from  the 
Begistrar  that  the  Court  authorised  the  Master  to  alter 
the  report  and  correct  the  error.  The  Master  being 
attended  bj  the  officer  having  the  custody  of  the  report 
would  then  have  ix>rrected  it  I  have  several  times 
permitted  clerical  errors  in  reports  to  be  corrected,  not- 
withstanding they  had  been  confirmed;  but  it  would 
produce  endless  confusion,  to  allow  the  Master,  of  his 
own  authority,  to  correct  a  report  after  confirmation. 


1850. 


Richardson 

V. 

Wabd. 


COOMBE  V.  STEWART. 

nnHIS  was  a  foreclosure  suit,  in  which  the  account 
-''  had  been  taken  and  a  day  appointed  by  the  Master 
for  payment.  The  Defendants  being  all  infants,  the 
Court  had  appointed  a  guardian  for  them  in  the  suit. 
An  application  was  now  made  on  their  behalf,  to  ex- 
tend the  time  for  completing  the  foreclosure.  It  ap- 
peared, that  the  infants  had  no  property  other  than 
that  in  mortgage,  and  that  they  were  unable  to  raise 
any  funds  for  the  payment  of  the  interest  and  costs  now 
due. 


1851. 
January  31. 

Even  in  the 
case  of  infants, 
the  Court  will 
ovXy  extend 
the  time  for 
payment  of 
the  mortgage 
money,  upon 
the  terms  of 
immediate 
payment  of 
the  interest 
and  costs. 


Mr.  E.  Younge^  in  support  of  the  motion,  asked,  under 
the  special  circumstances  of  the  case,  that  further 
time  might  be  granted,  unfettered  by  the  condition  of 
paying  the  interest  and  costs,  as  in  Eyre  v.  Hanson  (a) ; 
it  being  obvious,  that  the  infants  were  unable  to  comply. 
He  urged,  that  it  would  be  unreasonable  to  compel  the 
guardian  appointed  by  the  Court  to  pay  the  amount 
out  of  his  own  pocket.     He  admitted  that  he  had  been 

unable 


(a)  2Beav.¥rS. 
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unable  to  find  any  authority  for  this  exception  to  the 
general  rule. 

Mr.  Southffate,  contri,  was  not  heard. 

TTie  Masteb  of  the  Rolls  said,  that  the  circum- 
stance that  infants  were  interested  in  the  equity  of  re- 
demption, could  make  no  difference,  and  that  the  time 
could  only  be  extended  upon  the  terms  of  payment  of 
the  interest  and  costs. 


January  31. 

A  bill  of  1500 
folios  was  filed 
in  February 
1850,  and  the 
answer  of  900 
folios  was  filed 
in  June,    On 
motion  to 
dismiss  in 
Janvary  1851, 
the  Plaintiff 
desired  time 
to  amend. 
Held,  that  the 
delay  was  in- 
excusable, and 
the  bill  must 
be  dismissed, 
unless  the 
Plaintiff  filed 
his  replication 
forthwith. 


THRUSTON  r.  SMITH. 

npmS  was  a  motion  to  dismiss  a  bill  for  want  of  pro- 
■*•  secution.  The  bill  was  filed  on  the  12  th  of  JFV- 
bruary  1850,  and  was  1500  folios  in  length.  The 
answer  was  filed  on  the  12th  of  June  1850,  and  was 
900  folios  in  length.  The  Plaintiff  did  not  obtain  an 
office  copy  until  the  12th  of  July.  He  laid  it  before 
Counsel  in  Michaelmas  term,  and  obtained  his  opinion 
thereon  on  the  20th  of  January.  In  answer  to  the 
motion  to  dismiss,  an  affidavit  was  made  by  the  Plain- 
tiff's solicitor,  ^^  that  no  Counsel  could  be  found  to  ad- 
vise on  the  answer  until  the  expiration  of  the  long 
vacation." 

Mr.  Turner  and  Mr.  C.  M.  Roupell,  in  support  of  the 
motion. 

Mr.  H.  Stevens,  cantrd,  stated,  that  the  delay  had 
been  unavoidable,  and  that  it  was  necessary  to  have  an 
opportunity  of  amending  the  bill.  He  asked  for  time 
for  that  purpose. 

The  Master  of  the  Bolls  refused  further  time, 
saying,  that,  after  this  inexcusable  delay,  the  bill  must 

be 
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be  dismissed  unless  the  Plaintiff  filed  his  replication        1851. 
forthwith. 


Thruston 

V. 


Note.  —  In  CoUeU  v.  Preston,  April  1851,  the  Lord  Chancellor,         Smith. 
on  appeal  from  the  Rolls,  moderated  the  strictness  which  the  Master 
of  the  Rolls  had  recently  applied  to  these  cases. 


FOLEY  V.   SMITH.  February. 

A  N  order  was  made  on  a  party  to  pay  a  sum  of  Where  a 
'^^  money  into  Court.     A  delay  took  place  in  draw-  pressing,  the 
ing  up  the  order,  and  immediately  before  the  expiration  Accountant- 
of  the  time,  the  Defendant  avoided  service  of  the  oirdcr.  grant  his 
A  motion  being  made  for  substituted  service  on  the  ^'^ection  to 

°     ,  ,  pay  money 

Defendant,  he  admitted  that  he  had  purposely  avoided  mto  the  Bank 
service,  because  (as  he  said)  he  could, not  have  com-  *^^*"'^' 
plied  with  the  order,  inasmuch  as  the  direction  from 
the  Accountant-General  to  pay  the  money  into   the 
Bank  could  not,  by  the  practice  of  his  office,  be  ob- 
tained^ imtil  the  second  day  after  bespeaking  it. 

Mr.  Teed  and  Mr.  C.  Webster ,  in  support  of  the  motion. 

Mr.  fF.  T.  S.  Daniel,  for  the  Defendant. 

The  Master  of  the  Bolls  thought  it  necessary  to 
cause  inquiries  to  be  made  as  to  the  practice  of  the 
Accountant-General's  office,  when  it  was  ascertained, 
that  although  the  ordinary  rule  was  as  stated  (a),  yet 
that  in  pressing  cases  the  direction  might  be  obtained 
instanter  (i). 

(a)  See  1  SmUh*iPr,  pp.  812.  is  usually  left  one  day,  and  the 

S4>5.  (3d  ed.)  order  delivered  the  next ;  but 

(6)  So,    in    the    Secretary's  in  urgent  cases,  the  order  may 

Office  at  the  Rolls,  the  petition  be  obtained  immediately. 

Vol.  Xlir.  1 
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Frf,  «5.  PAYNE  V.  LITTLR 

A  Der<ndMit    f^HIS  bill   was  filed  by  Amu  P.  Payne,  a   feme 

^«  fri^  rf  oovert,  by  CharUs  Hettry  i%ne  the  younger,  her 

a  PlaindS'       next  £ciend. 

By  amendment,  CharUi  B,  Payne,  vho  tu  in- 
terested, was  made  a  Defendant^  but  he  was  still  re- 
fauned  aa  next  fiiend. 

A  motion  was  now  made,  on  behalf  of  one  of  the 
Defendants,  that  the  proceedings  might  be  stayed 
nntil  the  PluntifT  should  have  amended  the  bill,  by 
snbstitnting  a  new  next  fiiend.  An  affidavit  filed  in 
BQpport  stated,  that  the  interest  of  the  Fluutiff  and  her 
next  friend  were  conflicting. 

Mr.  Lloyd,  Mr.  Boffihawe,  and  Mr.  T,  Clarke  in  sup- 
port of  the  motion,  referred  to  an  Atumymma  Ctue{a), 
in  which  the  Yice-Chancellor  of  England  had  declined 
to  allow  a  Defendant  to  be  next  fiiend  of  an  in&nt 
Flaintifia 

Mr.  Turner  and  Mr.  Selioyn,  eontrd,  argued,  that  this 
was  not  a  case  like  the  one  dted,  of  the  next  friend  of  an 
infant  FluntifF,  who  had  the  conduct  of  the  suit;  for 
here,  the  next  friend  of  the  married  woman  had  no  duty 
to  perform,  and  was  umply  under  a  liability  for  the 

oosts 

(a)  llJiimt,  858. 
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ooBts.    They  said  it  might  be  difficult  to  find  another       1851^ 
person  willing  to  undertake  that  responsibilitj. 

The  Mastbb  of  the  BoLLS. 

I  have  no  doubt  that  the  proceeding  is  irregulari  and 
the  order  must  be  made. 


BEEVES  V.  B AEEB  (a).  Mardi  24^  26. 

]||TIS.  LUCY  BRLDGERy  one  of  the  Defencbnts,  When  a  De- 
■*•"■*■  having  died  before  decree,  it  was  moved,  on  be-  ^®"  executors 
half  of  her  executor,  that  the  Plaintiff  should,  within  cannot  compel 
ten  days,  file  a  bill  of  rentvor  or  supplement  against  the  ^^  revive,  or, 
executor ;  or  that  in  default  thereof,  the  Plaintiff's  bill  i°  ^®^|"\mi 
«  might  stand  dismissed  as  against  Lucy  Bridger  with  dismissed, 
costs. 

Mr.  R.  Palmer  and  Mr.  CbZ?,  for  the  motion,  relied 
on  BumeU  v.  The  Duke  of  Wellington  (&). 

Mr.  W.  W.  Cooper^  contrh^  contended  that  the  appli- 
cation was  ilnusual  and  without  precedent,  for  the  case 
cited  was  decided  in  the  absence  of  the  Plaintiff,  and 
in  the  order  hd  mention  was  made  of  the  costs.  That 
even  if  it  could  be  considered  as  an  authority  for  such 
an  order,  it  clearly  was  no  authority  for  an  order  in 
the  terms  of  the  present  notice  of  motion: — that  the 
bill  should  stand  dismissed  with  costs.  He  observed 
that  the  63rd  Order  of  May   1845(c)  provided  for 

the 

(a)  Ex  relatione.  (b)  6  SSm.  461. 

(c)  Ordinet  Can,  307. 

i  2 
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the  case  of  a  sole  Plidntiff  dying,  and  enabled  a  De- 
fendant to  compel  his  l^gal  representative  to  reTive, 
but  did  not  provide  for  a  case  like  the  present.  He 
cited  Smithes  Handbook  of  Chancery  Practice^  259. 

Mr.  R.  PalmeTy  in  reply,  contended,  that  the  order 
to  revive'  or  that  the  suit  be  dismissed  was  one  of 
course  (a),  and  that  the  Court,  having  jurisdiction  to 
make  such  an  order,  had  clearly  power  to  deal  with  the 
costs. 

The  MaSTEB  of  the  RoLLS. 

I  do  not  at  present  see  why  an  executor  of  a  deceased 
Defendant  should  not  be  allowed  to  compel  the  Pl^tiff 
either  to  revive  or  to  abandon  the  suit.  It  would  be  a 
great  hardship  for  an  executor  to  be  obliged  to  stand 
by,  for  any  length  of  time,  with  a  bill  of  revivor  im- 
pending over  him.  However,  as  there  seems  to  be  some 
doubt  on  the  practice,  I  will  cause  inquiries  to  be  made,  ^ 
and  state  my  opinion  to-morrow. 


March  25. 


Tlie  Master  of  the  Bolls. 

In  this  matter,  I  have  caused  inquiries  to  be  made  as 
to  the  practice,  and  am  disappointed  in  finding  it  to  be, 
that  the  Plaintiff  has  an  option  to  revive  or  not,  and 
that  the  executor  of  a  deceased  Defendant"  has  no  means 
of  compelling  him  [to  revive.  I  must  therefore,  with 
regret,  decline  to  make  any  order  on  the  motion. 

(fl)  1  Dan.  Ch.  Prac.  787.  (2d  ed.) 


Note, — See  Chouncky.  Dimes, 
3  Seavan,  200. ;  Lord  Huntings 
tower  v.  Sherbom,  5  Beavan,  380. ; 
Dryden  v.  Walfird,  I   V.  J^  C. 


{C.  C.)  625. ;  Mamon  y.  Bwion, 
id,  626.  ;  Lee  y,  Lee,  1  Hare, 
617. ;  Church  v.  Nugent,  1  Sau,  j- 
Sc,  554. 
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May  30. 
Jtf/vl,2,  3.8. 

WILLIS  V.  CHILDE.  12. 

1851. 
Jan,  14. 

'WZl^G  EDWARD  the  Vlth  granted  to  the  Cor-  Injunction 
■■•^    poratlon   of  Ludlow  certain  property,  to   keep,  8^an>ed  to  re- 
observe  and  continue  the  Grammar  School  in  the  town  of  a  grammar 
ol Ludlow,  out  of  the  rents  and  profits.  i^t^^ZZ 

By  a  scheme 

In  1838,  the  Plaintiff  was  appointed  schoolmaster.       for  the  regu- 
lation of  a 
.  grammar 

The  school,  and  the  management  of  it  and  of  the  pro-  school 

perty  held  in  trust  for  it  had,  before  the  year  1848,  Ki'na^irf^arrf 

become  the  subject  of  differences  of  opinion  and  litiga-  VI.  authority 

tion.     But,  by  ^n  order  dated  the  2nd  oi  August  1848,  the^^^us^ees^ 

and  made  by  the  Lord  Chancellor,  in  an  information  "  "P^n  such 

filed  by  the  Attorney-General  against  the  Corporation  they  should, 

xii  Ludlow  BxA  Others  (a),  a 'scheme  for  the  re&culation  at  their  dis- 

^    ,      ^  01  t     \   .      '         .  1  .1        cretion,  m  the 

of  the  Grammar  School  m  question  and  certain  other  due  exercise 

charities  was  settled.  and  execution 

ot  the  powers 

and  trusts  re- 

By  the  14th  regulation  of  that  scheme  it  was  pro-  §g^  j  "^^  »f ™J 
Tided  as  follows :  —  "  That  the  trustees  shall  have  au-  remove  the 
thority,  from  time  to  time,  upon  such  grounds  as  tliey  and  confirm  it 

shall  ^t  a  subse- 

{a)  3  Myl.  4-  Cr.  262.  ^uent  specie 

^  '         ^    ^  meeting.   The 

trustees  having  grounds  of  complaint  against  the  master,  they,  without  his  knowledge, 
referred  the  matter  to  a  committee,  who  investigated  the  case  in  his  absence  and 
without  his  knowledge,  and  reported  against  him.  The  trustees,  without  com- 
municating the  report  or  hearing  him,  confirmed  it  in  his  absence,  and  resolved  to 
remove  him ;  and  they  summoned  a  second  meeting  to  confirm  the  resolution. 
The  Master  then  attended  and  was  heard,  and  the  removal  was  confirmed  without 
any  other  hearing  or  inquiry  in  his  presence.  The  Court  held,  first,  that  the  regu- 
lation did  not  confer  upon  the  trustees  an  arbitrary  power  to  dismiss  the  master, 
upon  any  grounds  which  they  might  deem  just,  free  from  any  controul  of  this  Court; 
and,  secondly,  that  the  Master  had  had  no  proper  opportunity  afforded  him  of  de- 
fending himself: — no  sufficient  means  of  explanation  and  no  means  of  proving  his 
defence,  and,  on  motion,  the  trustees  were  restrained  from  enforcing  the  dismissal 
and  ejecting  the  master. 
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V, 

Childe. 


sfially  at  their  discretion,  in  the  due  exercise  and  execU" 
Hon  of  the  powers  and  trusts  reposed  in  them,  deem  just, 
from  time  to  time,  to  remove  the  master,  usher  or  any 
additional  master  or  masters,  or  either  of  them,  from 
their  or  his  offices  or  office  in  the  manner  hereinafter 
mentioned,  that  is  to  say :  —  That,  on  the  requisition 
in  writing  signed  by  three  of  the  trustees  at  least,  the 
secretary  of  the  said  trustees  shall  call  a  meeting  of 
the  said  trustees,  by  a  notice  in  writing  given  or  sent  to 
each  of  the  said  trustees  six  days  before  the  holding 
of  such  meeting,  and  in  such  notice  it  shall  be  stated, 
that  at  the  said  meeting,  it  is  intended  to  propose  the 
removal  from  the  said  office  of  master,  usher,  or  addi- 
tional master  or  masters,  the  person  whose  name  shall 
be  in  the  said  notice ;  and  that  at  the  same  meeting,  there 
shall  be  present  not  less  than  two-thirds  of  the  trustees 
for  the  time  being;  and  that  at  the  said  meeting,  a 
resolution  shall  be  proposed  by  one  and  seconded  by 
another  of  the  trustees,  for  the  removal  of  such  master, 
usher  or  additional  master  or  masters ;  and  that  if  the 
same  be  carried  by  at  least  two-thirds  of  the  trustees 
so  present,  the  same  shall  be  entered  on  the  minutes 
of  the  said  trustees,  and  signed  by  such  of  them  as 
vote  for  the  said  resolution.'*  And  that  if  the  said 
resolution  shall,  at  a  subsequent  meeting  of  the  said 
trustees,  called  by  such  notice  as  last  hereinbefore 
mentioned,  and  in  which  notice  shall  be  set  forth  the 
former  resolution,  and  at  an  interval  of  one  calendar 
month,  at  least,  whereat  the  same  proportion  of  trus- 
tees, at  least,  shall  be  present,  as  is  required  to  be 
present  at  the  first  meeting,  be  confirmed  by  two- 
thirds  of  the  said  trustees  then  present,  the  said 
master,  usher,  or  additional  master  or  masters,  shall 
be  considered  as  removed,  as  on  the  day  of  the  said 
second  meeting,  and  his  office  shall  be  vacant  on  and 
from  that  day.     Provided  that  such  resolution  and  the 

confirmation 
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confirmation  thereof  as  aforesaid^   together  with  the  1850. 

grounda  of  such  removal,  shall  be  entered  and  pre-  ^^^^"^ 
seryed  upon  the  minutes  of  proceedings  of  the  said  v. 

trustees.''  ^°^"- 

In  1849,  there  were  disputes  and  complaints  between 
the  master  and  usher,  which  were  referred  to  the 
(grammar  School  Committee,  who  made  their  report 
on  the  3d  January  1850,  without  communicating  with 

Mr.  mau. 

On  the  8th  of  January  1860,  Henry  WhitUdl,  Ed^ 
ward  Coates  and  John  Sawyer,  signed  a  requisition 
addressed  to  Rodney  Anderson,  the  secretary  of  the 
trustees,  requiring  him  to  call  a  spedal  meeting  of  the 
trustees  for  Wednesday  the  16th  day  of  January  then 
next,  at  which  meeting  it  was  intended  to  propose  the 
removal  of  the  Bev.  Arthur  fViUis(^e  Plaintiff),  from 
his  office  of  master  of  the  school,  and  on  the  same  day, 
Mr.  Anderson  gave  notice  of  the  intended  meeting. 

The  meeting  was  held  on  the  16th  day  of  January,  at 
which  fifteen  trustees  were  present ;  and,  after  reading 
the  requisition  and  notice,  an  order  of  the  6di  of  August 
1849,  and  a  report  of  the  Gtanunar  School  Com- 
mittee, a  resolution  for  the  removal  of  Mr.  WUUs  was 
moved  by  Captain  George  WelUngs,  and  seconded  by 
HcTotio  Bussell,  two  of  the  trustees,  and  then  the  trustees 
(fourteen  in  number),  acting,  as  they  said,  in  their  diar 
eretion,  and  in  the  due  exerdse  and  execution  of  the 
powers  and  trusts  reposed  in  them,  resolved,  that  Mr. 
WiBis  be  removed  from  his  office,  and  they  did  remove 
him,  and  signed  thdr  names  to  such  resolution;  and 
they  subjoined  to  it  a  statement  of  the  grounds  of 
such  removal,  which  were  six  in  niunber,  and  were  as 
follows:  — 

/  4  ''  First, 
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"  Firtt,  because  Arthur  fV3S*  baa  contmoed,  from 
the  makiDg  of  the  rule  or  order  of  the  6th  of  Auffuat 
1649,  io  disobey  the  same,  and  has  excluded  the 
town  boys  from  both  the  school-room  and  the  play 
ground  attached  to  the  said  school-room ;  whilst  the 
ecbotan,  boarders  in  big  house,  had  access  to  both ; 
thus  making  distinctions  in  the  personal  treatment  of 
the  BchoUrs.  Second,  because  the  eud  Arthtir  WiUii, 
by  refusing  to  open  the  ecbool-doors  at  a  proper  time 
before  school-hours,  compels  the  boys  to  await  the 
opening  of  the  doors  in  the  public  streets,  whereby 
they  are  exposed  to  the  weather  both  in  sununer  and 
wioter,  without  any  kind  of  shelter,  and  this  beoomes 
highly  dangerous  to  the  health  of  children  of  tender 
years,  who  thus,  in  bad  weather,  are  compelled,  at  dif- 
ferent periods  of  each  day,  to  go  into  school  and  re- 
main there  in  wet  clothing.  Third,  because,  whilst  the 
towD-boys  have  been  punished  if  not  in  school  at  the 
appointed  hours,  they  have  also  been  punished  for 
awaiting,  in  the  public  street  oppoute  the  school-house, 
the  opening  of  the  scbool-doora ;  whilst  from  the  fact 
that  the  school-clock,  which  has  not  a  dial,  and  the 
two  public  clocks  at  the  Church  and  at  the  Market- 
Cross  rarely  or  never  give  similar  time,  it  is  im- 
posing almost  an  impossibility  upon  the  town-boys,  to 
present  themselves  at  the  echool-door  precisely  at  the 
time  of  its  being  opened  and  none  other ;  whereas,  had 
the  mA  master  obeyed  the  aforesaid  order  of  the  trus- 
tees, he  would  have  dealt  not  only  justly  by  the  town- 
boys,  bnt  have  insured  proper  means  to  secure  a 
punctual  attendance,  as  the  town-boys  could  have 
awaited  their  summons,  either  in  the  play-ground  or 
the  achool-roora.  Fourth,  because  the  said  Arthur 
WiUit  has  impaired  the  usefulness  of  the  usher,  by 
blaming  him  openly  before  the  boys,  and  ,by  other 
proceedings.     Fifth,  because  we  believe,  that  under 

the 
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the  mastership  of  the  said  Arthur  Willis  the  school 
cannot  be  recovered  from  its  present  decayed  con- 
dition, and  the  proper  benefit  of  a  valuable  foundation 
will  be  in  a  great  degree  lost  to  the  communitj.  Sixths 
because  the  aforesaid  refusal  to  comply  with  our  said 
rule  and  order  is  an  infringement  not  only  of  such 
order,  but  also  of  the  scheme  laid  down  by  the  Court 
of  Chancery ;  and  as  he  has  already  endeavoured  to  in- 
timidate the  trustees  by  a  threat,  it  takes  from  them 
all  hope  that  the  general  rules  for  the  government 
of  the  school  now  under  consideration  can  ever,  under 
the  mastership  of  the  said  Arthur  Willis^  be  brought 
into  effectual  operation,  if.  they  shall  be  personally  dis- 
tasteful to  himself  or  inconsistent  to  his  interests." 
And  it  was  ordered,  that  a  special  meeting  of  the  trus- 
tees should  be  convened  for  Wednesday  the  20th  of 
February  then  next,  at  1 1  o'clock  in  the  forenoon,  for 
the  purpose  of  submittmg  the  foregoing  resolutions 
for  confirmation. 


1850. 


The  trustees  did  not  communicate  their  proceed- 
ings to  the  Plaintiff,  but  he,  having,  by  some  means, 
become  acquainted  therewith,  on  the  18th  of  February 
1850,  wrote  to  the  trustees,  stating  that  he  was  sur- 
prised at  the  charges  against  him,  and  at  the  intimation 
of  a  determination  to  remove  him  from  the  office  of 
master ;  that,  as  no  opportunity  had  yet  been  offered 
to  him  of  answering  the  charges,  he  trusted  they  would 
give  their  calm  and  attentive  consideration  to  what  he 
had  then  to  state  on  the  subject  of  them ;  and  that, 
before  proceeding  further  in  the  matter,  they  would 
afford  him  an  opportunity  of  establishing  the  truth  of 
the  statements  contained  in  the  letter.  He  then  went 
through  the  several  charges,  explaining  them,  and 
concluded  by  expressing  his  interest  in  the  grammar 
school 

At 
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At  12  o'clock  on  the  20th  of  February  1850,  the 
Plaintiff  received  an  intimation  from  the  trustees,  that 
they  were  willing  to  hear  what  he  had  to  say  upon 
the  subject  of  his  letter  of  the  18th  oi  February  1850. 
A  meeting  of  the  trustees  was  held  on  the  same  day, 
at  which  the  Plaintiff  and  the  usher  attended,  and 
the  Plaintiff  offered  to  substantiate  the  statements 
contained  in  his  letter.  He  was  heard,  but  no  further 
evidence  was  gone  into.  The  resolution  of  the  16th 
of  January  was  read,  and  then,  upon  the  motion  of 
Tkomas  Cliilde,  seconded  hj  Henry  fFhittaU,  two  of 
the  trustees,  the  undersigned  trustees,  being  not  less 
than  two-thirds  of  the  trustees  present  at  the  meeting, 
alleging  that  they  had  heard  the  Bev.  Arthur  Willis 
on  the  subject  and  had  duly  considered  the  premises, 
did,  in  their  discretion  and  in  due  exercise  and  execu- 
tion of  the  powers  and  trusts  reposed  in  them,  deem 
it  just  to  adopt  the  proposition,  and  accordingly  re- 
solved, that  the  resolution  be  confirmed.  They  entered 
a  minute  thereof  upon  the  books,  whereby  they  con- 
firmed the  resolution,  and  ^'did  thereby  remove  him 
from  such  office." 


The  trustees  subsequently  brought  an  action  of  eject- 
ment to  recover  possession  of  the  school-house,  school- 
room and  premises. 

The  bill  charged,  that  the  trustees  had  since  refused 
to  recognise  him  as  the  schoolmaster ;  and  it  contested 
the  truth  of  the  alleged  grounds  for  removal. 


The  bill  charged,  the  trustees  with  corrupt  motives 
in  removing  him,  arising  out  of  the  Plaintiff 's  exertions 
to  protect  the  charity  property,  in  which  some  of  them 
had  a  personal  interest :  —  that  some  of  them  had  said^ 
it  was  necessary  to  get  rid  of  him,  as  he  interfered 

with 
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with  the  trustees;  and  that  they  had  endeavoured  to 
get  up  charges  against  him,  and  accused  him  of  having 
caused  an  increase  in  the  borough  rates. 

The  bill  prayed  a  declaration,  that  the  resolution 
was  invalid,  and  for  an  injunction  to  restniin  the  De* 
fendants  from  enforcing  it,  and  to  restrain  the  action  of 
ejectment. 

The  Plaintiff  ncrw  moved  for  an  injunction. 

Mr.  Turner  and  Mr.  Renshaw,  in  support  of  the  ap- 
plication. Trustees,  in  the  exercise  of  a  discretion,  are 
bound  to  act  according  to  the  best  of  their  judgment, 
upon  full  information,  and  bond  fide.  Here  the  De- 
fendants have  proceeded  in  a  harsh  and  arbitrary  man- 
ner, and  upon  a  predetermined  judgment  and  from 
personal  motives  to  dismiss  the  Plaintiff  from  his  office. 
The  Court  has  ample  authority  to  control  the  corrupt 
exercise  by  trustees  of  their  powers.  In  Dummer  v. 
The  Corporation  of  Chippenham  (a),  it  was  held,  that 
this  Court  had  jurisdiction  to  prevent  a  corporation, 
who  were  trustees  of  a  charity,  from  removing  a 
schoolmaster  from  improper  motives ;  as,  with  reference 
to  a  parliamentary  election,  Lord  Eldon  says,  **  I  re- 
present the  case  thus :  —  that  the  corporation  have 
the  power  of  nominating  the  master,  and  of  dismissing 
him,  at  their  will  and  pleasure.  A  corporation,  as  an 
individual,  with  such  a  power  over  an  estate,  devoted 
to  charitable  purposes,  would,  in  this  Court,  be  com- 
pelled to  exercise  that  power,  not  according  to  the 
discretion  of  this  Court,  but  not  corruptly.  A  trustee 
of  either  description,  a  corporation,  or  an  individual, 

cannot 

(a)  14  Vetey,  245. 
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1850.        caDDot  be  permitted  to  actcorrupUj  in  tlie  execution 
""^T*"^^     of  the  trust." 

Willi* 

CiiiLOB.  j^  ^^^^  pgggg  ^f  j^  j.g  PhUUpi  Chariiyia)  and  In  re 

Fremington  Hchool  (b),  the  Court  reinstated  Bchool- 
masters  irbo  bad  been  improperly  diBmisaed  by  the 
trustees  of  the  schools ;  and  in  the  latter  case,  in  which 
the  trustees  had  power  to  displace  the  master  for  "  any 
n^lect,  or  misbebaTLOur  or  other  just  cause,"  it  was 
held,  that  he  was  not  removeable  "  at  the  will  or  dis- 
cretion of  the  electors,  or  any  of  them,"  and  that "  it 
was  not  competent  for  them  to  discharge  the  master 
arbitrarily."  The  predetermination  of  the  trustees  ts 
'eulBcient  to  iuTalidate  the  act:  it  is  like  the  case  of 
Const  T.  Harru  (c),  in  which  Lord  Eldon  decided,  that 
if,  in  matters  of  internal  mani^ement  of  a  partnership, 
the  majority  predetermine  to  overrule  the  minority, 
such  an  agreement  is  void. 

2.  The  trustees  have  proceeded  irregularly  in  point 
of  form.  They  ought  specifically  to  have  stated  the 
charges  against  the  master  -.  they  should  have  summoned 
him  to  appear  and  answer  them,  and  then  have  given 
him  an  opportunity  of  addntung  evidence,  instead  of 
deciding  without  those  forms  and  in  his  absence. 
Bagg't  Case{d),  In  re  Phillips'  Charity  {a).  In  re  Fre- 
mington  School(e),  The  King  v.  Gaskin{g),  Doe  d. 
Earl  Thanet  v.  Gartkam{k). 


(a)  9  Jurat,  959. 

(A)   lOJurwC,  SIS. 

(c)  Turn.  4- Auu.  p.5ie. 

Id)   II  Rep.  93  b.  986. 

(«)   \0  Juriit,  p.  519. 

(g)  8  Term  Rep.  209. 

(h)  1  Bi«g.357.i   and  see 


3.  There 

Rejt  V.  The  Chmeellor  ^c.  of 
the  UniveriUt/  of  Cambridge,  1 
Slrange,  557.  p.  565. ;  Rex  ». 
Senn,  0  Term  Rep.  1 98.  j  Cape!  v. 
aUd.  2  Cr.  $  Jer.  558. ;  Bmaker 
V.  Evaiu,  Exeh.  3d  Dec  1850. 
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3.  There  13  a  serious  point  to  be  decided  at  the 
hearing  of  the  cause,  and  things  ought  to  remain  in 
itatu  qvo,  until  the  decision  of  the  Court  can  be  ob- 
tained on  the  whole  case* 


1850. 


Mr.  Lloyd  and  Mr.  Lewin,  contrct.  The  PlaintiiF 
has  failed  in  shewing  that  the  trustees  have  acted 
otherwise  than  bon&Jide,  or  that  thej  have  exercised 
any  thing  but  a  sound  discretion,  having  regard  to  the 
true  interests  of  the  school.  By  the  regulations  the 
dismissal  is  referred  to  the  sole  discretion  of  the  trus- 
tees, and  this  Court  has  no  jurisdiction  to  control  it. 

If  there  be  any  ground  of  complaint  against  the 
trustees,  it  is  a  matter  of  visitatorial  jurisdiction  with 
which  this  Court  will  not  interfere.  The  application 
ought  to  be  to  the  visitor.  Attorney 'General  v.  Middle^ 
ton  (a),  and  from  him,  and  him  only,  the  party  grieved 
ought  to  have  redress,  Philips  v.  Bury(b);  for  he 
alone  has  jurisdiction  to  interfere,  St.  John^s  College 
V.  Toditigton  (c).  The  Queen's  courts  at  Westminster 
have  no  authority  to  examine  into  the  legality  of  the 
judgment  of  the  visitor.  The  King  v.  The  Bishop  of 
Ely  {d) ;  and  the  King  being  founder,  his  successors  are 
visitors,  Eden  v.  Foster  {e) ;  and  the  application  ought 
therefore  to  be  made  to  Her  Majesty. 


2.  As  to  the  matters  of  form,  the  petition,  being 
founded  on  allegation  of  fraud  and  corruption,  cannot 
be  supported  on  other  grounds :  Glascott  v.  Lang  (g\ 

Ferraby 


(a)  9  Vet.  sen.  327. 
(6)  1  Ld.  Raym.  5. ;  S.  C.  2 
Term  R.  34«. 

(c)  1  Burr.  158.  p.  199.  and 
1  Kenyan,  441. 

(d)  2  Term  R.  290  and  5 


Term  R,  475. ;  and  see  Reg.  v. 
77ie  Dean  and  Chapter  of  Chester, 
Q.  B.,  5ih  June,  1850. 

(e)  2  P.  Wms.  325. 

(g)  2  Pm.  310. 
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Ferrabt/   t.  HAmrn  (a),    Wilde  t.  Gibtm  {b),   Ardtbold 
T.  The  Cmtmuiunurf  of  CbariiaitU  BeyiutU  for  ]r^ 

laxdic). 

The  Flaindff  having  appeared  and  answered  the 
charges,  cannot  now  olgect  to  the  notice  or  on  pre- 
tions  matters  of  form.  The  Queen  t.  The  CorporaHon 
of  Iptwiek  ((f) ;  and  it  was  annecessaiy  to  hear  parol 
evidence ;   The  King  t.  The  Bishop  of  Ely  (e). 

In  Whirton\.  TheDeanand  Chapter  of  BaeketUr  (^^ 
it  was  held,  that  this  Court  had  no  jurisdiction  to 
restrain  the  Defendants  from  removing  the  Pltuntiff 
from  his  office  of  Bchoolmaster ;  and  in  The  Queen  v. 
The  Darlington  School  (A),  where  the  trustees,  by 
charter,  had  the  power,  so  often  as  occasion  them 
moving  thereto  should  appear,  of  removing  the  master, 
it  was  held,  that  they  might  remove,  without  buduogd- 
ing,  hearing,  or  charge. 

When  trustees  of  a  school  have  power  to  remove  the 
master  on  their  discretion,  they  may  do  so  without 
assigning  any  reason,  if  they  do  not  act  &om  corrupt  or 
im[«oper  motives ;  Ex  parte  Holland,  In  re  Buxton 
School  (i). 

Mr.  Turner,  in  reply,  ai^ed,  that  this  was  not  a 
case  of  eimple  "  discretion,"  but  of  a  discretion  "  in  the 
due  exercise  and  execution  of  the  powers  and  traat$ 
reposed  in  them  "  the  trustees.  That  it  was  therefore 
a  trust,  the  execution  of  which  this  Court  would,  when 
necessary,  control.  That  the  matter  was  not  visitatorial, 
arising 

(a)  8  Phil.  i55.  (f)  5  Term  B.  *}&. 

(b)  1  H.  Ldi.  Ca,  606.  (g)  7  Hare,  632. 

(c)  2  H.  Ldt.  Ca.  460.  {h)  eO.  B.  Sep.  68S. 
(lO  8  Ld.   Ra^.   pp.  123*'.  (0  UJtinit,S»l. 

1240. 
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arisiiig  out  of  any  charter,  but   matter  of  scheme  1850. 

ai»u»tii«  fe»n  tbb  Court,  and  therefore  always  Bub-  '^^ 

ject  to  its  jurifldiction  (a).  o. 


The  Mabtes  efihe  BoLLS  reserved  his  judgment. 


Cbiij>e. 


The  Master  of  the  Bolls.  1851. 

Jan.  14h 

The  Plaintifl^  in  this  case,  complains  of  his  removal 
hj  the  trustees  from  his  office  of  schoohnaster.  He 
admits  that  the  trustees  of  the  charity,  if  thej  act 
in  due  exercise  and  execution  of  the  powers  and  trusts 
reposed  in  them,  and  in  the  manner  authorised  in  the 
regulations,  have  a  right  to  remove  the  schoolmaster, 
and  that  they  have  even  a  discretionary  power,  when  it 
is  exercised  after  due  consideration  and  making  them- 
selves duly  acquainted  with  the  facts  upon  which  they 
adjudicate ;  but  he  denies  that  they  have  any  right  to 
remove  the  master  arbitrarily  and  capriciously,  and 
be  insists,  that  in  his  case,  they  have  acted  irregu- 
larly, without  proper  inquiry  and  unjustly,  and  that 
they  have  done  him  an  injury,  for  which  he  is  entitled 
to  redress  in  this  Court. 

The  trustees,  on  the  other  hand,  insist,  that  they 
have  a  right  to  remove  the  Master  for  any  reasons 
whatever  which  seem  good  to  themselves,  and  that  they 
are  not  answerable  to  this  Court  for  the  mode  in  which 
they  have  thought  fit  to  exercise  their  discretion.  And 
they  further  contend,  that  if  they  are  bound  to  answer, 
or  are  in  any  way  accountable  for  the  exercise  of  their 
discretion,  they  have  proceeded  regularly  and  justly, 
and  have  removed  the  Master  for  good  and  sufficient 
reasons. 

The 

(a)  See  AUomey^Gcnend  v.  BopiU,  1  PhUkpt^  762. 
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The  first,  and  perhaps  the  only,  qnesUon  material  to 
be  considered  at  thia  time  is,  whether,  under  the  scheme 
established  in  this  case,  the  trustees  have  an  arbitrary 
and  uncontrollable  authority  to  dismiss  the  Master, 
for  Bay  cause  which  they  may  thiuk  fit  to  asngn.  It 
is  contended,  on  their  behalf,  that  their  decision  is 
final,  and  subject  to  no  appeal,  and  as  an  authority  for 
this,  the  DarlinfftoH  School  Case  (a)  is  relied  upon.  In 
that  case,  there  was  a  power  for  the  governors  to  remove 
the  Master  and  appoint  another,  "according  to  th^ 
sound  discretion  "  and  upon  those  words,  it  was  held, 
that  the  trustees  might  remove  the  Master  as  they 
pleased,  and  that  their  discretion  was  not  to  be  re* 
stricted  by  any  opinion  which  the  Court  might  form, 
of  the  reasons  on  which  they  might  have  been  induced 
to  exert  it  When  the  Darlington  School  Case  was  first 
brought  under  the  notice  of  Vice-Chancellor  Knight 
Bruce  in  the  Fremington  School  Cate{b),  his  Honor 
dill  not  conuder  that  it  applicil.  By  the  will  of  the 
founder,  in  the  Fremington  School  Case,  the  trustees 
were  empowered  to  displace  the  Master,  "upon  any 
neglect  or  misbehavioiur  in  such  Master  or  other  just 
cause,  for  which  they  or  the  greater  number  of  them 
should  agree  upon  and  think  fit  to  displace  such  maater," 
and  place  another  there.  His  Honor  did  not  think 
that  the  principles  on  which  the  Darlington  case  was 
decided  were  applicable  to  such  a  case,  but  held,  that 
the  Coui't  was  to  consider,  whether  there  was  neglect, 
misbehaviour,  or  other  just  cause ;  it  was  not  enough 
for  them  to  say  that  there  was  some  cause  or  reasoa 
fur  which  they  might  agree  upon  and  think  fit 

In  the  case  now  under  consideration,  the  power  of 
the  trustees  is  not,  as  in  the  Darlington  Scliool  Cote, 

to 
(a)  OQ.  J.  ifc;..632.  (J)   lOJw.513. 
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to  remove  '^  according  to  their  sound  discretion/  nor,  as 
in  the  Fremington  case,  for  such  ''just  cause  for  which 
thej  &C.  might  agree  upon  and  think  fit  to  displace  such 
Master ;  ^  but  the  power  has  reference  to  ^  such  grounds 
as  they  shall,  at  their  discretion,  in  the  due  exercise 
and  execution  of  the  powers  and  trusts  reposed  in  them, 
deem  just."  If  the  grounds  were  to  be  such  as  they  at 
their  discretion  should  deem  just,  or  if  they  were  merely 
to  exercise  the  power,  it  might  be  difficult  to  distinguish 
that  from  the  Darlington  School  Case;  but  here,  that 
which  is  to  be  done  is  to  be  in  the  execution,  not  merely 
of  the  powers,  but  of  the  ''  powers  and  trusts  reposed 
in  thena."  The  powers  which  are  given  in  such  a  case 
as  this,  like  all  powers  to  be  exercised  for  the  benefit 
of  others,  or  for  purposes  more  or  less  public,  must, 
in  one  sense,  be  deemed  to  be  held  in  trust*  There 
are  many  powers,  in  that  sense,  held  to  be  trusts,  which 
cannot  be  enforced  or  controlled  in  this  Court.  But 
here  is  a  power  defined  by  this  Court  for  the  purpose 
of  carrying  into  execution  a  charitable  trust,  and  it 
must,  I  think,  be  considered,  that  the  word  ''  trusts " 
was  added  to  the  word  powers,  for  the '  purpose  of 
keeping  in  view,  that  it  was  a  trust  for  the  execution  of 
which  the  Court  was  providing ;  and  the  employment 
of  the  word  "  trust,"  especially  when  considered  with 
reference  to  the  direction  to  preserve  a  statement  oi  the 
grounds  of  removal,  appears  to  me  to  have  the  effect  of 
restricting  the  large  meaning  of  the  word  '*'  discretion," 
contained  in  the  earlier  part  of  the  clause.  I  am,  there- 
fore, of  opinion,  that  the  regulation  does  not  confer 
upon  the  trustees  an  arbitrary  power  to  dismiss  the 
master,  upon  any  grounds  which  they  may  deem  just, 
free  from  any  control  of  this  Court 


1851. 


Considering  that  the  trustees  are  not  the  only  and 

absolute  judges  of  the  sufficiency  of  the  grounds  of 

Vol.  XIII.  K  removal 
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lemoyal  upon  which  they  have  acted^  and  that  they  are 
subject  to  the  jurisdiction  and  control  of  this  Court  in 
the  execution  of  the  trusts  reposed  in  them,  it  becomes 
necessary  to  inquire  into  the  manner  in  which  they 
have  acted  in  the  present  case. 

The  Plaintiff  alleges,  that  the  power  of  the  trustees 
has  been  corruptly  exercised,  or  at  least  that  there  has 
been  an  undue  exercise  of  their  discretion.  A  great 
many  affidavits  have  been,  filed;  they  contain  much 
inconsistent  evidence ;  and  it  seems  to  me,  that  some 
at  least  of  the  trustees  manifested  an  eager  desire  to 
find  occaaon  to  remove  the  Plaintiff.  If,  upon  a  fiur 
investigation  of  the  &cts,  and  after  just  means  of  ex- 
planation and  defence  had  been  afforded,  it  had  ap- 
peared that  the  employment  of  the  Plaintiff  had  become 
prgudicial  to  the  school,  the  trustees  would  have  been 
fully  justified  in  removing  him. 

Upon  the  merits,  I  find  it  very  difficult  to  form  any 
conclusive  opinion,  upon  the  truth  or  falsehood  of 
many  of  the  allegations  which  are  stated;  but  after 
reading  the  affidavits,  I  observe,  that  some  differences 
having  arisen  between  the  master  and  the  usher,  the 
trustees,  not  troubling  themselves  to  promote  any  means 
of  conciliation  or  adjustment,  seem  to  have  been  dis- 
posed to  impute  the  principal  fault  to  the  Plaintiff; 
and,  instead  of  instituting  an  inquiry  in  his  presence, 
which  might  have  afforded  him  the  means  of  explana- 
tion and  defence,  they,  without  his  knowledge,  com- 
menced proceedings  against  him  by  referring  the  matter 
to  the  school  committee  to  consider  the  case.  The 
committee  proceeded  to  investigate  the  case  in  his  ab- 
sence and  without  his  knowledge,  and  reported  against 
him.  The  report  was  not  communicated  to  him  ;  but 
the  trustees  met,  and,  as  they  say,  considered  the  re- 
port; 
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port;  and^  in  his  abeence  and  without  hearing  him,  they        1851. 
confirmed  the  report,  and  resolved  to  remove  him,  and 
stated  the  grounds  and  reaaons  for  his  removaL 

The  trustees  having  thus  committed  themselves, 
having  thus  condenmed  the  Plaintiff  unheard,  ordered 
another  meeting  to  be  summoned  for  Wednesday  the 
SOth  day  of  February  then  next,  for  the  purpose  of 
submitting  the  forgoing  resolution  for  confirmation. 
The  trustees  did  not  even  then  think  it  necessary  to 
communicate  their  proceedings  to  the  Plaintiff;  but  the 
Plaintiff  having,  by  some  means,  become  acquainted 
with  the  proceedings,  he,  on  the  18th  F^ruary,  two 
days  before  the  meeting  appointed  for  the  20th,  wrote  to 
the  trustees  a  letter,  which  ought  to  have  induced  them 
to  p«use  and  to  consider  whether  they  were  proceeding 
with  due  caution  and  justly.  The  only  effect  which  it 
seems  to  have  had  was,  to  induce  them,  at  twelve 
o'clock  on  the  day  of  the  meeting,  to  inform  him  that 
they  had  received  his  letter,  and  were  ready  to  hear 
what  he  had  to  say  on  the  subject  of  it  He  did 
aooordingly  attend,  and  said  what  he  could  or  thought 
of  under  such  circumstances ;  and  after  so  hearing  him, 
and  without  any  other  hearing  or  enquiry  in  his  pre- 
sence, they  confirmed  the  former  resolution  to  remove 
hun,  and  this  confirmation  was  signed  by  the  same 
fourteen  trustees  who  had  signed  the  resolutions  of 
January.     . 

Care  was  taken  to  observe  the  mere  form  required 
by  the  fourteenth  regulation ;  but  I  own  that  it  ap- 
pears to  me  perfectly  clear,  that  Mr.  fFiUis  had  no 
proper  opportunity  afforded  him  of  defending  himself; 
no  sufficient  means  of  ecsplanation ;  no  means  of  proving 
his  defence,  if  he  had  any.  The  evidence  which  is 
before  me  does  not  enable  me  to  determine  whether 

K2  Mr. 
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Mr.  ffilUa  had  a  good  defence  or  not;  and  it  is  a 
most  serious  misfortune  to  the  weliu«  of  this  Bchool^ 
that  a  matter  of  such  importance  Bbould  lemun  in 
suspense:  but  I  think,  that  upon  their  own  shewing, 
the  trustees  have  taken  upon  themselves  to  remove 
!Mr.  ^i7fi«  without  giving  him  a  proper  hearing;  and 
the  facte  which  are  disclosed  in  the  affidavits,  though 
not  such  as  to  enable  me  to  come  to  a  satisfactory 
concluuon,  are  at  least  such,  as  to  make  it  not  im-- 
probable,  that  Mr,  fVillU  may  be  able  to  shew,  that  he 
ought  not  to  have  been  removed. 


I  therefore  grant  the  injunction  to  restrun  the  De- 
fendanta  from  enfordng  the  resolution  of  the  16th 
January,  confirmed  on  the  20th  Fdtruary. 


See  Doe  dtm.  CMIdf  v.  WUlit,  Exchequer,  5th  Ktivember  1S50, 
and  Reg^  v.  The  Dem  and  Chapter  ofBoehetier,       Q.  B.  1651. 
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In  re  The  NORTHERN  COAL  MINING  Com-        juiy  31. 
pany.    (BLAKELEY'S  CASE.)  ^««-  ^>  2. 6. 

rpmS  Company  was  constituted  by  a  deed  of  settle-  By  a  deed  of 
J-  ment,   dated  the   1st  June   1838,  whereby  each  a^JJbliircJ)^ 
party  whose  name  was  subscribed    covenanted   with  pany,  it  was 
the  others  in  manner  in  the  several  articles  therein  {he  Company 
mentioned.  ^®*  ^^  ^^^"^ 

tinue  forty 
years:— "that 

The  Company  was  to  continue  for  forty  years,  unless  the  shares  of 
previously  dissolved  under  the  powers  therein  con-  prowfetors 

tained.  should  belong 

to  their  per- 
sonal repre- 

The  fifth  article  was  as  follows:  —  "That  all  the  sentatives;* 
estate,  property,  and  effects  of  the  Company  shall  be  ecutors  should 
deemed  personal   estate,   and   the   shares    therein   of  never  be 
deceased   proprietors   shall   belong   to  their   personal  pnetorsun^il 
representatives,  and  there  shall  not  be  any  benefit  of  they  should 

survivorship  amongst  the  proprietors."  mitted  pro- 

prietors, on 

The  amount  of  each  share  was  to  be  paid  by  the  by  the  direc- 

proprietor  thereof,  "  for  the  time  being,"  or  his  heirs,  *®"»  ®"^  *'*'* 

executors,   or  administrators,   as   the  same  should  be  deed  &c., 

called  by  the  Directors,    The  registered  holder  of  shares  !*  *°^  'j'f "' 

^  ^  but  not  be- 

was  to  be  deemed,  both  at  law  and  in  equity,  the  abso-  fore,"  they 
lute,  sple,  and  beneficial  owner  and  proprietor  thereof,  ^^^^  ^^^ " 
and  the  Company  was  not  bound  to  notice  or  be  af-  prietors,  and 
fccted  by  any  trust  or  equitable  charge  or  gift  thereof  receive  the 
by  way   of  legacy,   unless  the  person  claiming  that  u^!j^"u*' 
legacy  or  charge  should  '*  have  been  duly  admitted  as  a  upon  the 
proprietor,  as  thereinafter  mentioned."  proprietor 

The  his  estate  con- 
tinued liable, 
until  a  new  personal  liability  had  been  created  pursuant  to  the  deed. 

KZ 
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In  re 

The 

KoBTnEKir 

Cool  Mining 

CoiDpaoy. 


The  sixteenth  article  was  as  follows :  —  ^  That  the 
executors,  administrators,  and  l^atees  of  deceased 
proprietors,  and  the  husbands  of  female  proprietors, 
shall  neyer  be  deemed  or  considered  as  proprietors 
in  respect  of  shares  in  the  said  copartnership  held 
by  them  in  any  of  those  capadties,  until  they  diall  be 
duly  admitted  as  proprietors,  in  pursuance  of  the  pro* 
yirions  of  these  presents."  Before  they  could  be  ad- 
mitted proprietors,  they  were  to  give  notice  of  their 
desire,  and  be  approved  of  by  the  Board  of  Direo- 
tors,  and  were  to  produce  a  probate  copy  of  the  will 
under  which  they  claimed;  and  when  executors  or 
l^atees  were  admitted  to  be  proprietors,  they  were  to 
execute  the  deed  of  settlement,  and  then,  ''but  not 
before,"  they  were  to  become  proprietors,  and  were 
then,  "  but  not  before,"  entitled  to  receive  the  divi- 
dends due  to  them  as  such  executors,  and  in  respect  of 
such  shares.  Transfers  of  the  shares  to  executors  of 
deceased  proprietors  were  to  contain  covenants,  by 
which  they  took  on  themselves  all  the  liabilities,  which 
the  former  proprietor  might  have  been  subject  to,  if 
he  had  continued  to  be  the  proprietor.  When  the 
share  had  become  vested  in  the  new  proprietor,  and  he 
had  executed  the  deed,  then,  "  but  not  till  then,"  all 
future  liability  of  the  previous  proprietor  was  to  cease. 


William  Rix  Blakeley  was  proprietor  of  200  shares  of 
25/.  each,  in  the  Company,  and  he  had  executed  the  deed 
of  settlement.  He  died  upon  the  2nd  November  1842, 
and  his  executors,  Edward  Blakeley  and  Mary  Elizabeth 
Blakeley,  became  his  legal  personal  representatives.  In 
that  capacity,  they  paid  two  calls,  which  had  been 
made  upon  them,  the  first  on  the  8th  December  1845, 
and  the  second  on  the  31st  October  1848. 


From   the   llth  oi  July  1848,  down  to  November 
1848,  Mr.  Blakeley,  the  executor,  had  also  been  sum- 
moned 
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moned  to  and  attended  Tarious  meetings,  and  on  one  Y850; 

occasion,  when  a  question  arose  as  to  a  purchase  hj  the  ^^^V^^ 

Company  of  the  WeUmgUm  estate,  notices  were  then  The 

sent  to  the  executors,  and  one  of  them  signed  on  behalf  CoarMi^is 

of  both,  declining  to  sanction  the  purchase.  Company. 

All  the  calls  had  been  paid  up,  but  no  act  was  ever 
done  to  substitute  the  personal  liability  of  the  executors, 
or  of  any  other  person,  for  that  which  was  the  personal 
liability  of  the  testator  in  his  lifetime. 

The  affairs  of  the  Company  having  become  embar- 
rassed, an  order  was  made  to  wind  it  up,  and  the 
usual  reference  was  made  to  the  Master  for  that  pur- 
pose. In  proceeding  under  this  order,  the  Master  placed 
Edward  Blakeley  and  Mary  Elizabeth  Blaheleyf  as  ex- 
ecutors of  WUUam  Rix  Blakeley ^  on  the  list  of  contri- 
butories,  in  class  No.  2, — *^  members  with  qualifications*'' 

The  executors  now  moTod,  that  the  list  might  ^be 
amended,  by  restricting  the  liability  of  the  executors 
to  the  debts  which  were  owing  by  the  Company  at  the 
time  of  the  testator's  decease.  The  executors  con- 
tended, that  the  testator's  personal  liability  ceased 
upon  his  death,  and  that  therefore  lus  estate  was  not 
answerable  for  any  liability  arising  out  of  any  subse- 
quent transactions.  On  the  other  hand,  the  official 
manager  insisted,  that  the  testator's  estate  was  bound 
by  his  covenants,  and  was  liable  to  pay  aU  claims 
properly  arising  out  of  them,  including,  among  other 
claims,  the  claim  to  contribute  towards  payment  of  all 
debts  incurred  by  the  Company  at  any  time. 

Mr.  Walpole  and  Mr.  Graigy  in  support  of  the  motion, 
by  way  of  appeal  from  the  Master's  decision.  The 
names  of  the  executors  ought  not  to  be  inserted  as 

K  4  unqualified 
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unqualified  contributories ;  their  liability  ought  to  be 
restricted  to  the  debts  due  at  the  death  of  the  tes- 
tator; for  at  that  period  the  testator's  liability  ceased. 
The  question  depends  on  the  ordinary  laws  of  partner- 
ship, according  to  which,  the  partnership,  on  the  death 
of  one  partner,  ceases  as  to  him,  although  the  survivors 
might  continue  to  carry  on  the  business;  Collyer  on 
Partnership^  p.  69.  71.  (a). 


Secondly,  the  circumstances  are  not  sufficient  to  con- 
stitute the  executors  partners,  either  personally  or  in 
their  representative  character.  By  the  16th  article, 
executors  were  not  to  be  deemed  or  considered  as  pro- 
prietors until  they  had  been  duly  admitted,  and  when 
they  had  been  admitted  and  executed  the  deed,  *^  but 
not  before,"  they  were  to  become  proprietors.  This 
was  never  done :  they  had  the  option  of  becoming  pro* 
prietors,  which  they  never  accepted,  and,  therefore,  by  the. 
contract  of  partnership,  they  never  incurred  a  liability. 
It  has  been  held  that  persons  who  have  not  complied 
with  the  necessary  formalities,  or  who  are  mere  equit- 
able owners,  are  not  contributories  within  the  act. 
Thus,  in  Armstrong's  case  (&),  an  executor  who  had  not 
complied  with  the  formalities  necessary  to  constitute 
him  a  shareholder,  was  held  not  to  be  a  contributory. 
So  in  FentDicKs  case{c)y  a  father  who  had  purchased 
shares  in  the  name  of  his  children  was  held  not  to  be 
a  contributory.  So  a  husband  was  held  not  liable  for 
shares  held  by  his  wife,  and  forming  part  of  her  sepa- 
rate estate,  Angais  case(d),  and  Ness  v.  Angas  {e) ;  and 
in  Ex  parte  Ifall  (g),  the  trustee  of  a  married  woman 

of 


(a)  2d  ed. 

(b)  \De  G.  <5r  S.  565. 

(c)  1  IJe  G.  cj  S.  557. 

(d)  IDe  G.  4r  S.  560.  and 
p.  503.  note. 


(e)  3  Exch.  l^rp.  805. 

(g)  3De  6\  4-  S.  80. ;  1  Ila/l 
4-  r.  580. ;  and  1  Mac.  ^  G. 
307. 


CASES  IN  CHANCERY. 


13Y 


(^  shares  in  a  banking  Company  was  held  not  to  be  a        1850. 
contributoiy.      The  executors,  it  is  true,  were  sum-    ^^""^^ 
moDed  and  attended  in  their  character  of  executors,  but  The 

they  had  do  power  to  make  the  testator's  assets  liable  (wf  Rii^fne 
for  the  debts  of  the  Company  incurred  after  his  death.  Company, 
or  to  embark  his  assets  ia  a  new  partnership ;  the 
will  gave  them  no  such  authority.  In  Barker  v.  But- 
treti  (a)  it  was  held,  that,  after  three  years,  the  estate 
of  a  testator,  who  had  shares  in  a  Banking  Company, 
was  discharged  from  all  liability. 

Mr.  Turner  and  Mr.  fK  T.  S.  Daniel,  centra.  The 
argument  of  the  Appellants  proceeds  on  the  false  hypo- 
the«U,  that  the  partnership  ceased  on  the  death  of  the 
testator.  That  was  not  so,  for  the  ordinary  rule  may  be 
modified  by  special  contract  between  the  partners,  and 
here  they  have  covenanted  that  the  partnership  shall 
endure  forty  years.  This  covenant,  on  the  part  of  the 
testator,  is  binding  on  hid  estate,  and  hie  executors.  By 
the  terms  of  the  deed,  e.tecutors  might  relieve  their  tes- 
tator's estate  from  all  future  liability  in  two  ways,  first 
by  sale  and  transfer  to  a  stranger,  or,  secondly,  by  trans- 
ferring the  shares  into  their  own  names;  but  until  that 
was  done,  the  testator's  estate  remained  liable.  In 
Fi/kr  Y.  Fyleriji)  three  calls  had  been  made  in  the 
testator's  lifetime,  and  seven  after  his  death,  and  it  was 
held  that  his  estate  was  liable  to  p:iy  the  whole.  The 
aharCB  formed  part  of  the  testator's  personal  estate,  and 
carried  with  tlicm  the  liability  to  contribute  to  tlie 
payment  of  the  debts  of  the  conceru.  In  Thomases 
ease  {c)y  an  executrix  did  not  comply  with  the  neces- 
sary formalities,  but  repudiated  the  shares:  she  was 
De\'erthele8S  held  liable  as  executrix.     In   Sanderson's 


(a)  IBeav.l^. 

(b)  2  Railway  Ca.  613. 873. 


(c)  IDeG.^  S.  579. 
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etae  (a),  where  a  pavdhaae  rested  in  coQtnct,  tlw  por- 
dnaer  wis  held  to  be  a  oontribotorr. 


Coal  Mink 
Companr. 


Barker  v.  Bmttrat  wu  a  ease  under  the  Banking 
Act  which  created  new  and  limited  rights  and  liabiB- 
tiea.  In  Bawtkom^s  eate  (6),  a  diacehalder,  who  had 
aangned  hie  eharea  witiiin  three  jean,  was  bdd  a  ood- 
tribntory.  Tlie  execatora  have,  tberefwe,  been  jK^tAj 
included  in  ttm  iTn»liflw^  -'-f- 


They  alw  oted  Utehjid^t  aue  (e),  Kmpa's  eate  (d), 
Dodgton't    eate  {e),     Gmit&ioaH^t    eate  (^), 

eau{k). 


Mr,  Wafyole,  in  reply. 

The  Hasteb  of  the  Rollb. 

This  ifl  too  important  a  case  for  me  to  decade,  with- 
out first  considering  the  authoritieB  and  the  clauses  in 
the  deed  more  carefuUy  than  I  am  able  at  present. 


The  Masteb  aftke  Bolls. 

The  question,  in  this  case,  depends  on  the  construc- 
tion which  ought  to  be  put  apon  the  deed  of  settlement, 
by  which  each  party  (including  the  testator),  for  him- 
self, hia  heirs,  executors  and  administratois,  ooTenanted 
and  agreed  with  the  others  in  the  manner  in  the  deed 
set  fmth. 


The  result  of  the  proviuona  of  this  deed  ia,  that  the 
personal  liability  of  any  living  proprietor  is  not   to 


(o)  3  2te  G.  4-  J-  86. 

(ft)  \DeG,  4S.  571.;  S.C. 
I  Haiti  Tie.  225.,  and  1  Mac. 
4-  O.  i». 

(c)  SDeG.^S.  141. 


(J)  SBeG.^S.  113. 
(e)  3D«G.iS.S5. 
(g)  27th  Julif.  IBM.  HS. 
(A)  3d  Jufy  1B50.  HS. 
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ceaBe,  until  a  transfer  of  his  share  lias  been  accepted, 
and  the  transfer  made ;  the  shares  of  a  deceased  pro- 
prietor belong  to  bis  executors,  and,  in  a  sense,  the 
executois  become  the  owners  of  the  ehares ;  but  they 
are  not,  within  the  meaning  of  the  deed,  proprietors 
of  shares:  —  not  personally  subject  to  the  liabilities 
annexed  thereto,  until  they  have  been  accepted  as  trans- 
ferees, and  a  transfer  has  been  made  to  them.  The 
executors  being,  in  a  sense  warranted  by  the  deed,  ^e 
owners,  although  not  the  proprietors  of  the  shares  of  a 
deceased  proprietor,  are,  subject  to  the  approbation  of 
the  Directors,  which  is  made  necessary,  entitled  to  re- 
quire a  transfer  of  the  shares  to  themselves  or  a  vendee, 
and  may  assent  to  a  transfer  to  a  legatee. 


Northern 
Coal  Mining 
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Now,  although  it  is  provided  that  no  one  has  a  right 
to  receive  profits  until  a  transfer  of  the  shares  has  been 
made,  and  a  new  personal  liability  has  been  thereby 
created,  yet  I  consider  it  to  be  clear,  that  if  the  profits 
do  accrue  during  the  interval  between  the  testatpr's 
death  and  the  creation  of  such  liability,  such  accrued 
profits  must,  on  the  transfer,  become  payable  by  the 
Company  to  the  transferor  or  transferee,  as  may  be 
agreed  between  them ;  and  the  deed  contains  no  pro- 
vision directly  applicable  to  the  question,  where  the 
liability  in  respect  of  the  shares  rests,  in  this  interval 
between  the  death  of  the  shareholder  and  the  act,  by 
transfer  or  otherwise,  which  creates  the  new  personal 
liability ;  but  so  far  as  the  ordinary  law  of  partnership  is 
not  altered  by  the  provisions  of  the  deed,  I  think  that 
law  must  be  applied  to  the  events  which  occur  in  such 
a  case  as  thb. 


The  shares  do  not  survive  as  in  ordinary  cases,  and 

because  they  do  not  survive,  but  are  expressly  declared 

to  belong  to  the  personal  estate  of  the  deceased  pro-' 

prietor, 
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prietor,  thejr  most,  I  think,  belong  to  it,  or  form  part 
of  it,  snlgect  to  the  incidents  attending  the  poseessioB 
of  a  portion  <^  the  ctq>itEd  or  assets  of  the  putnersbip 
under  the  management  of  the  Directors,  as  provided  for 
by  the  deed ;  and  if  profits  or  losses  aiise,  I  think  that 
a  light  to  a  share  of  the  profits,  and  with  that,  a  lia- 
bili^  to  contribute  a  share  of  the  losses,  are  necessarily 
incident  to  the  shares  tbemselTes,  or  to  the  right  to 
the  shares. 

It  does  not  appear  to  me  to  alter  this,  that  the  same 
shares,  or  the  some  representing  the  same  shares,  are, 
at  the  same  time,  assets  of  the  testator  for  the  porposes 
of  his  estate  and  assets  of  the  Company  for  the  purpose 
of  contribution.  It  is  not  otherwise  in  the  case  of  bank- 
ruptcy and  in  other  cases. 

Many  cases  of  difficulty  and  of  hardship  have  been 
mentioned,  and  are  indeed  easily  supposed  and  mul- 
tiple ;  and,  in  some  cases,  mnny  singular  results  may 
possibly  take  place  from  the  provisions  of  such  a  deed 
as  this.  They  must  be  dealt  with  when  they  arise,  if 
provision  be  not  made  for  them  by  the  parties  them- 
selves, or  by  the  legislature ;  but  here,  the  BiDgle  ques- 
tion is,  whether,  on  the  death  of  the  shareholder,  there 
is,  under  the  covenants  of  this  deed,  an  end  of  the 
liability  which  he  has  incurred,  and  indeed,  no  liability 
at  all,  until  some  person  is  induced  to  accept  the  trans- 
fer, whereby  a  new  liability  is  created. 


I  have  read  and  considered  the  several  cases  which 
were  cited  in  the  argument.  I  do  not  find  in  them  any 
authority  to  govern  the  present  case,  nor  any  authority 
against  the  coDclueion  to  which  I  have  come,  from  a 
consideration  of  a  deed  and  the  application  of  the  ordi- 
nary law  of  partnership  where  the  deed  is  silent. 

On 
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On  tlic  whole,  I  am  of  opinion,  that  ai^er  the  death 
of  the  shareholder  and  until  a  neiv  personal  liability  has 
been  created  pursuant  to  the  deed,  the  testator's  estnte 
continued  liable ;  and  it  appears  to  me  the  Master  has 
come  to  a  right  conclusion^  and  that  this  motion  must 
be  refused. 


ATTORNEY-GENERAL  v.  DALTON. 

I^HIS  case,  which  was  one  of  considerable  local  im- 
portance, was  ai^ed  by 


JifanA  18,  ]  9, 

SO,  21. 

I8A1. 

Jaaiuny  13. 

February  S4, 

25. 


The  light  oT 
selecting  new 
trustees  of  a 


Mr.  Giffard,  for  the  present  Churchwardens. 


Mr.  Turner  and  Mr.  Bagthauje,  for  the  relators. 

Mr.  Roupetl  and  Mr.   W.   M.  James,   for  the  late  held  to  beloiv- 
Churchwardens.  '"  ^^^  ^'*" 

try,  and  not  Co 
the  Burviving 

In  1671,  an 
Mr.  Lloyd  and  Mr.  Rogers,  for  the  district  Incumbents,  estate  was 

Mr.  Jf^S""" 
fandx.  and  wos  conveyed  to  the  rector,  churchwardens,  and  twelve  parishioners, 

for  the  relief  of  the  poor  inhabitants.     The  decil  wua  lost.     Nev  trustees  were 

rinred  by  deed,  dated  in  1701,  which  recited  that  the  deed  of  1671  proridtil, 
when  the  trustees  were  reduced  to  five,  thej-  should  convey  the  premiseii 
to  themselves  and  eleven  other  parish ioners.  In  179o,  17fl9,  1782,  and  IPOG, 
new  tnistecs  were  appointed  by  the  parishioners,  hut  the  deeds  executed  in  17G!I, 
ITSi,  and  1S06  contained  a  proviso  that  the  new  trustees  should  be  nominated 
bv  the  five  survivors.  In  1831  and  1642  new  lru«teet  were  appointed  by  the  old 
tnutecs.  Held,  upon  the  whole,  that  the  last  nppointmenla  were  invalid,  and  thai 
the  right  of  nominating  new  trustees  belonged  to  the  parishioners,  and  not  to  the 


The  1^1  estate  was  presumed  to  be  vested  in  the  persons  to  whom  it  was  pur- 
ported to  be  conveyed,  notwithstanding  some  irreculnrities. 

Special  directions  were  nsked  to  be  given  to  the  Muster  as  to  taking  the  provi- 
sions of  the  Church  Building  Acts  into  consideration  in  settling  the  scheme,  the 
C'sh  being  divided  into  eight  separate  districts,  and  the  money  being  to  be  dislrJ' 
;d  by  the  rector  and  churchwardens;  and  it  was  also  asked,  that  direction 
should  be  given  as  to  the  mode  of  distribution  in  each  district  of  the  portion  a|. 
lotttd  to  it.  The  former  was  rcrosed,  and  it  was  held,  that  the  Master  could  take 
the  latter  into  consideration  without  any  special  direction. 


142  CASES  DJ  CHANCERY. 

1850.  ib.Penttr.tm'Uz.jyakmttiiaBeeum. 

"a^'lZ'       lb-  Btimpbj,  Ml.  Wt^^  ad  Mi^  Tit'l',  be 

Mr.  Twmer,  in  r^  j. 

As  to  the  pMrah  property  beii^  rated  in  die 
chorchwndeiu  ntd  oTerwcra,  aoda-  the  59  C.  X 
c.  12.  i.  17..  JlKMAoff  T.  JfMi((a),  Dot  d.  Jaeitom  ▼. 
HUey{h),  Attoney-Gttural  t.  Zcwai(c),  71k«  J^  t. 
The  InkabitmUM  of  Hakiwarth{d)  were  cited.  And 
aa  to  the  power  of  appointing  new  trustees,  the  gum 
of  Attonuy-GfiuriU  v.  /7tgvr(«),  Doe  dem.  Duplni 
V.  Roe{g),  Doe  dem.  Bead  T.  Gm&>ui(&),  Attpmef 
General  v.  CVmoifr  (>))  and  /Uejr  t.  Womtmrr  (i),  wen 
dted.  3^  Mtorney-Gaund  v.  BotnUit)  w»  aim 
to. 


The  Mabtes  of  Me  BOLLB  nserred  his  jodgment. 


The  JAasteb.  of  the  Rolls. 

This  informaUon  waa  filed  by  the  Attorney-General, 
at  the  relation  of  certain  inhabitants  of  the  parish  of 
Lambeth,  against  the  rector  and  chnrchwsidens  of  the 
same  parish,  the  incumbents  of  the  ecclesiastical  dis- 
tricts into  which  the  parish  has  been  divided,  under 
the  Church  Building  Acts,  the  churchwardens  of  those 
districts,  and   agiunst   Charlet  Field  and  others,  who 

clfum 


(a)  SQ.B.  Rep.  382. 
(i)  10  B.^C.  BBS. 
(c)  8  Simom,  366. 
\d)  3B.4Ad.7n. 
(e)  2  CemoB,  748. 


(g)   ]  Ami.  86. 

(A)   1  DowL  *  B.  859. 

(0  8  r.4-cot(c.co  i; 

(A)  SJacJ-JT.  245, 
(0  I  PUiSpi,  7flS. 
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claim  to  be  truatees  of  the  properly  or  estate  which,  in 
tlte  pleadings  of  this  cauee,  is  called  "  Hayle'a  eetate." 

The  estate  was  comprised  in  and  conveyed  to  trustees 
by aaindenturedatedthelstdayof Z}ec«mderl671;  and 
the  information  prays,  that  an  account  may  be  taken  of 
the  hereditaments  tiier^  comprised,  and  for  a  declara- 
6aa  that  the  same  were  purchased  out  of  the  funds 
of  the  parish  of  Lambeth,  for  the  general  purposes  of 
the  parish,  and  for  the  benefit  of  the  poor  inhabitants 
thereof:  • —  that  there  are  no  duly  or  legaUy  appointed 
trustees  thereof: — that  it  is  doubtful  in  whom  the  l^al 
estate  of  the  same  here^taments  is  now  vested,  and 
who  was  the  last  aurviving  and  duly  appointed  trustee 
of  the  same.  The  information  then  prays,  that  new 
trustees  may  be  appointed  by  this  Court,  and  that  the 
knda  may  be  vested  in  such  trustees,  when  af^x»nted, 
upon  the  several  trusts  to  which  the  same  are  subject : 
that  the  present  rector  may  be  appointed  one,  and 
dree  of  the  churchwardens  of  the  parish  for  the  time 
being  may  be  appointed  three  of  such  trustees,  and 
the  remaining  twelve  of  the  sixteen  trustees  (which 
it  is  alleged  there  ought  to  be)  may  be  duly  selected 
and  chosen  to  be  such  trustees  by  the  rate-payers  or 
paiiahioners  of  the  said  parish :  and  that  a  scheme  may 
be  settled  for  the  future  man^emeut  of  the  estates, 
and  the  due  application  of  the  rents  and  profits  thereof, 
from  and  after  the  expiration  of  the  existing  lease,  and 
for  other  relief. 


The  land  in  question  was  purchased  from  Robert 
HayU  and  Aim  his  wife,  in  the  year  1671,  for  the  sum 
of  300/.  The  conveyance  was  made  to  the  rector,  to 
twelve  pereons  who  are  described  as  of  the  parish,  and 
to  the  three  churchwardens.  The  conveyance  is  not 
expressed  to  be  on  trusts,  and  no  contemporary  deed  or 
declaration 
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decUraUon  of  trust  is  produced ;  but  two  of  the  persons 
to  wboni  the  conveyaiice  was  made,  namely,  Henry 
Forty  and  William  Phillipg,  by  indentures  dated  the 
lOtb  and  11th  days  oi  January  1701,  conveyed  the 
estate,  for  a  nominal  con^demtion,  to  George  Hooper, 
the  rector,  and  certain  inhabitants  and  the  church- 
wardens ;  and  in  and  by  the  indenture  of  release  it  is 
recited,  that  Thomat  Tompkins  and  the  other  persons 
to  whom  the  conveyance  waa  made  in  December  1671 
did  declare,  that  tlie  conveyance  to  them  made  of  the 
said  estate  was  so  to  them  made,  and  tfaey  did,  by  virtue 
thereof,  stand  seised  of  the  said  premises,  upon  trust, 
that  they  should  manage,  dispose,  and  pay  the  rents  to 
the  rector  and  churchwardens  for  the  time  being,  to  be, 
from  time  to  time,  disposed  of  for  the  relief  of  the  poor 
inhabitants  of  the  pariah,  as  the  rector  and  church- 
wardens should  think  fit;  and  that  whenever  oil  the 
trustees,  except  five,  should  happen  to  die,  the  said  five 
persons  should  convey  and  assure  the  premises  to  the 
«ic  of  themselves  and  eleven  other  parishioners  and  in-; 
habitants  of  the  pariah,  whereof  the  rector  and  church- 
wardens for  the  time  were  to  be  four,  upon  the  same 
trusts  as  before,  with  a  proviso  to  indemnify  the  trustees 
for  the  time  being. 

This  recital  in  the  deed  of  the  11th  of  January  1701 
18  the  only  evidence  of  the  original  object  and  purposes 
of  the  trust. 


As  the  trustees  were,  in  process  of  time,  reduced, 
the  direction  for  a  conveyance  to  new  trustees  by  five 
survivors  appears  to  have  been  neglected.  Nothing  is 
said  in  the  deed  as  to  the  mode  in  which  the  parish- 
ioners and  inhabitants,  who  were  not  rector  or  church- 
wardens,  were  to  be  nominated  and  appointed  trus- 
tees; but,  in  the  year  1701,  the  trustees  of  1671,  being 
reduced 
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reduced  to  two,  new  trustees  were  appointed,  and  to 
them,  tt^ther  with  the  rector  and  three  churchwardena 
(cODBtJtuting  sixteen  tnisteeB),  a  conveyance  was  mode 
bj  the  two  survivora  of  the  old  trustees,  on  the  trusts 
therein  mentioned.  These  trusts  are  the  same  as  those 
recited  to  have  been  declared  bj  the  deed  of  1671 ;  and 
ve  leara  from  it,  that  the  estate  was  to  be  held  on 
trust  to  pay  the  rents  to  the  rector  and  churchwardens, 
for  the  use  of  the  poor  inhabitants  of  the  parish. 

It  was  admitted  at  the  hearing  of  the  cause,  that  the 
particular  distribution  of  the  income,  which  ought  to 
be  made  for  the  benefit  of  the  poor,  must  be  tlie  sub- 
ject of  a  scheme.  The  prindpal  question  litigated  was, 
bj  whom  new  trustees,  to  be  added  to  the  rector  and 
churchwardeDs,  ought  (when  required)  to  be  appointed, 
it  being  contended,  on  behalf  of  the  Informant,  that  the 
new  trustees  should  be  nominated  by  the  rate-payers  of 
the  pariah;  whilst  the  Defendants,  now  cltuming  to  be 
trustees,  contend,  that  the  right  of  nominating  new 
tniatees  (when  required)  belongs  to  the  surviving  trus- 
tees, without  the  intervention  of  the  parishioners  at 
large. 


The  words  of  the  recited  declaration  give  no  inform- 
ation by  wbicb  the  question  can  be  decided.  It  is  quite 
consistent  with  them,  that  the  new  trustees,  not  being 
rector  or  churchwardens,  who  were  to  be  added  to  tlie 
surviving  five,  should  be  nominated  by  the  surviving 
five,  or  in  some  other  manner ;  and  the  history  of  the 
trust  is  involved  in  great  obscurity,  probably  in  con- 
sequence of  the  deed  of  1671  not  being  forthcoming.  It 
seems,  however,  that  in  1667,  certain  persons  appointed 
at  a  parish  meeting  were  empowered  to  inquire  after 
Borne  purchase,  whereupon  the  stock  of  the  parish  might 
be  hud  out  and  improved,  for  the  benefit  of  the  poor 
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of  tBe  parish ;  but  it  does  not  appear  what,  if  any  thing, 
WM  thereupon  done,  or  whether  the  purchase  from 
Haylt  was  the  resolt  <^  the  appointment  then  made ; 
nor  have  there  been  found  any  intimation  of  what  was 
done  till  very  near  the  time  when  the  deed  of  Jatttuny 
1701  was  executed;  but  it  appears,  that  for  several 
years  preTionsly  to  the  year  1700,  and  in  that  year, 
from  March  1700  to  March  1701,  the  chntchwardens' 
BCoounts  were  entered  in  the  parish  books  and  aonually 
audited. 


The  trust  land  in  qneation  was  let  on  lease  to  a 
person  of  the  name  of  FennyaU,  and  the  receipt  for 
PennyaWB  rents  was  entered  in  the  chnrchwarfens*  ac- 
counts. A  renewal  of  PetaiyaWB  lease  was  contem- 
plated, and  in  the  churchwardens*  account  for  the 
whole  year  1700  (or  up  to  March  1701),  we  find  these 
items:  — 

Deeemher  2nd.  "  Expended  with  Mr.  Ayliffe  and 
some  Gentlemen  of  the  parish  to  advise  about 
the  deed  of  trust  for  PennyalVB  land  -  ?«." 

December  16th.  *'  Expended  in  going  to  the 
Gentlemen  that  were  to  be  trustees  for 
PennyalVs  land,  to  have  their  consent  to  be 
put  into  the  said  trust       -  -  -    3«.  4(i" 

January  8th,  1701.  "  Expended  going  to  ac- 
quunt  the  Gentlemen  that  were  trustees,  when 
to  meet  to  seal  the  deed  of  trust    -  -    6«.  ed." 

As  Hemy  Forty  and  WiQiam  I^tiUipi  vtxe,  at  that 
time,  the  only  surviving  tmstees,  it  may,  I  think,  be 
presumed,  that  the  business  of  appointing  new  trustees 
in  January  1701  wee  manned  by  the  parish,  and  we 
thus  obttun  grounds  for  thinking,  that  the  appointment 
cotemporaneous  with  the  first  evidence  of  the  trust  was 
by  the  parish.  It  does  not  appear  that  this  mode  (^ 
proceeding 
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proceodiiig  vat  adopted  in  oonseqaence  of  the  trustees 
bdng  reduced  below  five ;  and  at  there  is  do  eartier  evi- 
jence  of  any  mode  of  appointment,  it  seems  reasonable 
to  consider,  tbst  it  was  then,  at  least,  understood,  that 
the  nomination  of  new  trnstees  was  with  the  parish. 

It  further  appears,  that,  at  a  Testry  meeting  of  the 
parish  held  on  the  23rd  of  J«w  1725,  it  was  agreed,  that 
taUaa  persona  then  named,  togetiier  with  the  rector 
■nd  churchwdens  for  the  time  being,  should  be  ap- 
pointed trustees  of  the  estates  therein  mentioned ;  one  «f 
vbich  is  described  as  the  estate  purchased  hy  the  parish 
iit  Sl  GeoTffe't  Fieldi,  and  that  any  five  of  them,  with 
a  chnrdiwaideo,  sboald  be  a  committee  and  hare  ftiU 
power  to  let  leases. 

A  conveyaaoe  to  the  new  trustees  on  this  occasion 
has  not  been  found ;  but  the  surviving  old  trustees  and 
the  Dew  trustees  joined  in  granting  a  subsequent  lease 
to  Pennyall;  and  it  thus  appears,  that  the  surviving  old 
trustees  were  aotii^  in  concorrence  with  the  new  trus- 
tees nominated  by  the  vestry. 


Dhe  estate  and  the  trusts  to  which  it  was  subject 
do  Dot  appear  to  faave  been  managed  or  administered 
upon  any  r^ular  or  consistent  plan ;  and  it  is  probable, 
that  the  knowledge  once  posaeesed  on  the  subject  be- 
osme  obsoure.  On  the  ISth  of  Octoi«r  1760,  a  lease 
of  the  trust  premises  was  granted  by  the  rector  and 
(Iturohwardens  of  the  parish  to  TTiomiu  Jemmott,  and 
ID  such  lease  the  premises  are  described  ae  having  been 
theretofore  purchased  by  the  rector  and  churchwardens, 
with  ttie  consent  and  apprcAwtion  of  the  parishioners  in- 
public  vestry  assembled,  out  of  their  oommon  savings, 
from  sundry  reli^oua  and  charitnble  benefactions  or 
contributions. 

Z  2  In 
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In  September  1763,  it  waa  agreed  by  the  parlBhionere 
ia  vestry  asaembled,  that  a  propoBal  made  by  John 
Biggin  to  take  a  lease  for  fire  years  should  be  ac- 
cepted, and,  accordingly,  a  lease  of  the  preauees  de- 
scribed as  in  the  former  lease  of  Jemmott  was  granted 
by  the  rector  and  churchwardens.  The  want  of  re- 
guhuity  in  the  proceediog  is  sufficiently  apparent ;  but, 
so  far  as  the  facta  are  made  known,  nothing  occurred 
which  ia  Lnconrastent  with  the  claim  made  by  the  in- 
formation, that  the  new  trustees  ought  to  be,  from 
time  to  time,  nominated  by  the  parish. 


In  1769,  the  parish,  being  in  debt  and  in  wont  of 
money  for  repairing  the  church  and  other  porpoaea, 
resolved  to  raise  the  sum  of  1800/.  by  borrowing  money 
on  annuities  for  lives,  and  that  the  estates  called  PedlaTt 
Acre  (not  in  question  here),  and  HayUs  be  glvea  as 
security  for  payment  of  the  annuities,  by  conveying 
the  estates  in  trust  to  certun  persons  appointed  by  the 
vestry,  for  the  purpose  of  paying  the  annuities ;  and  it 
was  resolved,  that  the  improvement,  which  might  be 
made  by  granting  a  new  lease  of  Haylis  estate,  would 
go  some  way  towards  paying  the  annuities,  and  when 
the  annuitants  were  all  deceased,  the  parish  would  then 
be  free  from  incumbrances,  and  enjoy  the  clear  produce 
of  the  estates. 

It  is  stud,  that  Peter  HieobdUt,  tho  elder,  was  the 
surviving  trustee  named  in  the  indenture  of  11th  Ja- 
nuary 1701 ;  and  that  he,  by  his  will,  devised  the 
residue  of  his  real  estates  to  his  sons  James  Theobald 
deceased  and  Peter  Theobald;  and  that  in  1769,  the 
estate  was  vested  in  Jamee  Theobald,  son  of  James 
Theobald  deceased,  and  Peter  TheobtUd. 


By 
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By  an  indenture,  dated  the  lOtt  day  oi  June  1769, 
ftnd  made  between  James  Theobald  and  Peter  Theobald 
of  the  one  part,  Beilby  Porte&us,  described  as  rector  of 
the  parish,  Thomat  James,  John  Packman,  and  Michael 
Saunders,  described  as  churchwardens  of  the  parish, 
and  thirteen  other  persons,  after  reciting  that  the 
parishioners  and  inhabitants  of  the  parish  had  elected 
and  chosen  the  several  persons  (parties  of  the  second 
part)  to  be  trusteee  in  the  room  and  place  of  the  former 
trustees,  it  was  witnessed,  that  the  estate  was  con- 
yeyed  to  the  use  of  the  seventeen  persons,  named  as 
parties  of  the  second  part,  and  their  heirs,  upon  truBt 
to  manage,  dispose,  and  pay  the  rents  and  profits  to  the 
rector  and  churchwardens,  to  be  by  them  disposed  of, 
to  and  for  the  relief  and  benefit  of  the  poor  inhabitants 
of  the  parish,  as  the  rector  and  churchwardens  should 
think  fit  and  judge  convenient.  And  it  was  declared 
and  agreed,  that  when  and  as  often  as  the  trustees,  by 
death  or  removal,  or  refusal  to  act,  should  be  reduced 
to  the  number  of  five,  or  less,  then  the  remaining  trus- 
tees should,  at  all  convenient  speed,  convey  and  assure 
the  estates  unto  such  other  persons,  whom  the  major 
part  of  them  should,  in  that  behalf,  nominate  and  ap- 
point; but  BO  as  the  rector  and  churchwardens  should 
he  of  the  number  and  constantly  succeed. 

The  information  alleges,  that  tliis  indenture,  so  far 
as  it  purported  to  provide  for  the  appointment  by  the 
remaining  trustees  of  new  trustees  of  the  Hayles  estate, 
was  wholly  unwarranted,  and  of  no  effect. 


On  the  6th  of  j^w^fK^*  1782,  there  were  seven  sur- 
viving trustee?,  and,  at  a  meeting  of  the  parishioners 
■in  vestry  assembled,  it  was  reported  by  a  committee 
previously  appointed  to  examine  the  title  deeds,  tliat 
the  estate  was  originally  held  by  sixteen  trustees,  and 
L  3  that 
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that  when  such  tnuteee  were  reduced  to  the  number  of 
five  or  len,  the  snrnTOis  were  to  fill  up  the  trnat 
again :  —  that  the  last  tnwteeB  were  nominated  by  the 
pariahioneiB  and  inhabitants  of  the  pariilii  in  vestiy 
aasembled,  and  that  the  tnistees  were  then,  hj  deatli 
or  otherwise,  reduced  to  five.  It  waa  then  reaolTed, 
that  the  ytstry  approved  the  report  and  did  Dominate, 
as  proper  persons  fi>r  tmstees  of  the  estate,  to  fill  vy 
the  vacandes,  the  several  persons  then  named. 

And  by  indentttres>  dated  5th  and  6th  of  Ai^tut 
1782,  between  tbe  survivors  of  the  former  trusteee  of 
the  oo»  part,  and  the  new  trustees  of  the  other  part, 
after  recitingt  amongst  other  things,  that  the  pamhioners 
and  itthsbltaDte  of  the  parish  in  veetry  assemUed  bad 
elected  vaA  chosen  the  new  trustees,  it  was  witnesaed,  - 
that  tbe  estate  was  conveyed  on  the  old  trust,  with  a 
clause  rinular  to  that  oontuoed  in  the  deed  of  1769  aa 
to  the  appointing  of  new  trustees. 

A  like  proceeding  was  hod,  and  a  similar  eonveyaooe 
made,  in  Fdmutry  1806,  and  there  hare  been  subse- 
quent elections  of  new  trustees  and  oonveytncee  to 
them,  — viz.  on  the  13th  and  14th  Mag  1831  (a),  and 
the  21et3farcA  1842  (a> 


And,  by  virtue  of  snch  appointments  and  convey- 
ances,  tJie  Defendants  CharUt  Field  and  others,  WiSiam 
Rqffey,  TkomoM  Ijttt,  John  Barnard,  James  Roeteter, 
WilHam  Thorogood,  Lawrence  Bedhead,  Charles  EvaiUi 
Thomas  Griisell,  John  Bright,  ffilUam  Evans,  and 
Babert 

(a)  Od  the  first  of  these  oc-  latter    by  the  nine  coDttDuing 

casioni,  the  appointment  of  new  tnisieee,  four  haviiig  declined  to 

trustees  nas  made  by  the  five  act. 
■urriTing  trustees,  and  on  the 
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Sobert  Amatroag,  allege,  that  they  have  been   duly 
appointed,  and  are  now,  tniatees  of  Hayle^t  estate. 

The  fact  eeema  to  be,  that  none  of  them  were  or  in 
taj  way  stated  or  slipped  to  be  appointed  by  the  pa- 
riahioners  or  inhabitants  in  vestry  assembled,  and,  on 
that  ground,  the  information  inmsts,  that  none  of  them 
wen  duly  t^pointed,  and  that  they  are  not  entitled  to 
Betas  trustees. 

The  principal  queettoB  being  how  new  trustees  ought 
to  be  .^)pointed>  !t  is  very  unfortunate  that  the  only 
endence  there  is  of  the  trusts  on  which  the  lands  were 
eng^nally  conveyed  ^ves  no  distinct  information  on 
the  sutgect.  'IDte  conveyance  was  to  ^xteen  persons, 
of  whom  the  rector  and  churchwardens  were  four,  and 
the  declaration  of  tmst,  recited  in  the  deed  of  1701, 
lays  no  more,  than  that  whenever  all  the  trustees,  ex- 
cept five,  shall  happen  to  die,  the  five  are  to  convey  the 
estate  to  the  new  trustees,  without  saying  how  they  are 
to  be  nominated. 

Tlie  question  is,  no  doubt,  involved  in  great  ob- 
Gcnrity ;  but  conradering, 

1.  That  the  only  evidence  which  we  have  of  the  ori- 
ginal declaration  of  trust  is  not  inconsistent  with  the 
claim  made  in  the  information ; 


2.  That  the  fint  evidence  which  we  have,  in  relattcm 
to  the  business  of  i^pointing  new  trustees,  affords  some 
reason  to  think,  that  the  new  trustees  were  then  ap- 
pointed by  the  parishioners  in  vestry  assembled ; 

3.  That  there  is  evidence  of  the  estate  haraig  been 
purchased  ont  of  funds  belonging  to  the  parish,  and  was 

L  4  managed. 
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ISoO.        managed,   although   not  legnlarly,   by   the  paiish   ti 
vestry  meetings ; 


Attobnby- 


4.  That  there  is  distinct  evidence  of  new  trustees 
being  appointed  at  a  vestry  meeting  on  the  23rd  of 
June  1725 ; 

5.  That  there  are,  in  succession,  three  eeveral  deeds 
solemnly  executed,  and  each  of  them  contuning  a  re- 
cital that  the  new  trustees  were  appointed  by  the  pa-  . 
risbionera  and  inhabitants  of  the  parlali  io  vestry  as- 
sembled—viz. the  deeds  of  1769.  of  1782,  and  of  1806. 

6.  That  there  is  no  intimation  of  a  nominalaoa  by 
the  surviving  trustees  till  the  year  1769,  and  that,  not- 
withstanding the  provisions  in  that  deed,  and  the  sub- 
sequent deeds  oi  Augtut  1782,  and  February  1806,  it 
is  in  those  deeds  respectively  recited,  that  the  new 
trustees  were  nominated  by  the  parish ; 

7.  That  a  mode  of  nomination  contrary  to  former 
usage  not  asserted  before  1769,  mid  not  acted  upon  in 
1769,  or  in  1782  and  1806,  when  it  was  also  asserted, 
but  acted  upon  only  at  a  subsequent  period,  cannot  affect 
the  right  of  the  parishioners,  if  the  nomination  was 
with  them ; 

8.  That  in  such  circumstances  we  ought  to  be  guided 
by  the  earliest  evidence  of  usage,  and  rather  presume 
that  what  was  then  done,  and  so  long  afterwards  con- 
tinued to  be  done,  was  rightly  done; 

It  appears  to  me,  that,  according  to  the  true  con- 
struction of  the  deed,  the  new  trustees  ought  to  have 
been,  and  to  be,  nominated  by  the  parish,  or  by  the 
rate-payers  of  the  parish  in  vestiy  assembled,  and,  con- 
sequently. 


^^ 
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eequendy,  that  the  present  trustees  have  not  been  duly 
appointed. 

It  does  not  appear  to  me  that  this  conclusion  leads 
to  the  consequence  that  the  legal  estate  is  not  vested 
in  the  persons  to  whom  it  has,  b^  the  deeds  stated, 
been  purported  to  be  conveyed.  There  may  have  been 
Bome  irregularity,  and  it  does  not  appear  that  the  title 
has  been  strictly  traced  and  proved;  but  with  regard 
to  the  l^al  estate,  and  upon  the  information  now  ^ven, 
I  mcline  to  think,  that  it  may  be  reasonably  presumed, 
that  it  is  vested  in  the  Defendants.  If  it  is  desired  I 
vnll  refer  it  to  the  Master;  but  it  scarcely  seems  to  be 
necessary. 


The  parish  of  Lambeth  having  been  subdivided  into  Fth.  S4, 2ii. 
eight  districts  under  the  Church  Building  Acts  (a), 
it  was  now  asked  that  directions  should  be  given  to 
the  Master  to  take  into  consideration  the  church 
building  acts  (&)  in  settling  the  scheme ;  and,  secondly, 
that  directions  should  be  given  as  to  the  mode  of 
distribution  in  each  district  of  the  several  eums  al- 
lotted. 

The  Masteb  of  the  Kolls  refused  the  former,  and, 
as  to  the  latter,  said,  the  Master  had  power  to  consider 
it  without  any  special  direction. 

(a)    58  G.  3.    c.  45.   i.  16. ;  3   W.  ♦.    c.  61.;   1  Vid.  c.  7S  i 

59  G.  3.  c.  134.  i  3  G.4.  c.72. ;  1  &  2  Vict.  c.  107. ;  2  &  3  J'ic/. 

5  C.  4.   c  103.  ;  7  &  8   G.  4.  c.  49. ;  snd  3  &  4  rid.  c.«0. 

e-n.;  1&2  1V.i.c.  36.  ;  2&  (i)  See  8  &  9  Fid.c.lO. 


Note.— See  Ini&e  Mailer  of  tie  Wetl  Ham  Ciorilia,  ^  Sc  G.^ 
An.  SI8. 
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la  re  BLACKMOBE. 

In  re  finjilNG. 

In  re  SPIEE. 


A  gross  sun 
was  pRid  W  a 
GO  lienor  in 
iliaclmrge  of 
his  dium;  but 
no  bill  of  cmU 
was  delivered. 
Meld,  tliat  the 
client  was 


rriHESE  were  thiee  petiti(»Ui  pre«eiited  mthin  twelve 
-B-  ,  months  after  pa.jmeat,  for  the  tmxa^n  or  do 
liver;  of  bilhi  of  coata.  The  matters  they  refer  to  were 
intimatdly  connected  together,  and  are  soffioiently  dc- 
tuled  in  the  judgment  of  the  Court. 

Mr.  Boffthawe,  jmiior,   in  support  of  the  petition, 
dted  Ex  parte  Bats,  In  the  matter  of  Steplun  (a). 


and  executor* 
received  piy- 
ment  of  hii 
bill  of  COSH 
out  of  the 
c»taEi:.     Hdd 


Mr.  Turner,  eontr^. 

Mr.  Bagdimoe,  junior,  in  rc^ly. 

T/u  Master  o/'tAe  Roli^. 

These  are  three  petitions  for  the  taxation  or  delivery 
of  bills  of  costs,  and  the  matteis  to  which  thcj  rektc 
are  so  much  connected  together,  that,  to  some  extent, 
it  is  necessary  to  make  them  the  subject  of  one  state- 
ment, taking  care  to  distinguish  the  peculiarities  of  the 
several  cases. 


The'Petitioner,  Margaret  HaUaday,  was  the  legatee 
and  the  executrix  named  in  the  will  of  Thomas  Bye, 
who  died  on  the  6th  of  December  1848.  On  the  same 
day  she  delivered  the  will,  and  some  other  papers,   to 

I  the  Kespondent  John  T.  Billing,  and  employed  him  to 
obtfun  probate  for  her. 

'  She 

(a)  8  pmup;  sez. 
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She  now  deur«B  it  to  be  understood*  that  to  obtfun        1B51. 
px)bat&  was  the  only  porpoee  for  which  she  employed     ^"^^'^^'^^ 
B&.  BiBaff,  Blackmoke. 

The  estate  of  the  Petitioner'e  testator,  Thomas  Bye, 
conuBted  principally,  if  not  entirely,  of  an  undivided 
share  of  the  estate  of  Gecnrge  Bye,  who  died  very  many 
yean  ago,  and  that  undivided  share  conusted  of  two 
porUons,  one  of  which  was  an  aliquot  part  of  the  estate 
of  George  Bye,  and  ih.6  other,  which  was  a  distributive 
•bare  to  which  ThoToat  Bye  was  entitled,  of  another 
aliquot  part  of  die  estate  of  Oeorge  Bye,  and  steps  were 
in  prepress  for  the  settlement  of  the  accounts  relating 
to  the  estate  of  George  Bye,  and  the  ultimate  distribu- 
tion of  hit  estate.  The  Respondent,  Mr.  Spike,  was  the 
solioito'r  for  the  trustees,  or  the  execut<»«  of  George 
Bye,  and  was  employed  in  acting  for  the  purposes  of 
sooh  settlement,  for  some,  at  least,  of  the  persons  bene- 
finally  interested  in  the  estate  f£  George  Bye. 


Two  of  Uiose  persons,  Frederick  Bye  and  ffiBuun 
Batet  Bye,  opposed  jwobate  of  the  will  of  Thoma*  Bye 
•wag  granted  to  the  Petitioner. 

It  is  plain,  that,  under  these  drcumstanoes,  Mr.  BiU- 

"V   waa   necessarily  drawn   into  communication   both 

""■  Air.  Spike,  who  was  the  adviser  of  the  representa- 

'^    of  George  Bye,  and  with   the  Byes,   who   were 

^'''^^ittg  the  grant  of  probate  of  the  will  of  Thamat 

J"  to  the  Petitiouer.     There  was  a  necessity  for  some 

^^^Son,  and  perhaps  a  risk  of  a  contest,  respecting 

I^x^bate  of  Tkomaa  Bye's  will,  and  alao  reapecting 

^'^^iding  up  and  settiement  of  the  accounts  or  offiurs 


*M», 


g  to  the  estate  of  the  testator  George  Bye, 
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1851.  Sir.  BiBmff  was  of  opiiuon,  that  it  would  be  better 

l,f^     to  eettle  the  whole  iDatter  in  an  amicable  manner, 

LACKMoKz.    without  litigation;  and  he  proposed  to  the  Petitioner, 

and  advised  her,  to  purchase  peace  as  to  the  probate, 

bj  the  payment  of  100/.  to  the  opponents. 

This  advice  exdted  great  dietmst  on  the  put  of  the 
Petitioner,  and  she  not  only  declined  to  act  upon  it,  but 
actually  applied  for  and  obtuned  the  advice  of  another 
soUdtor, — viz.  of  the  Be8[«adent  Robert  Blackmort. 
Mr.  Blackmort  being  employed,  inquired  into  the  pro- 
priety of  the  advice  which  had  been  given  by  Mr.  BilUny, 
and,  after  making  such  inquiries  and  obtaining  such  in- 
formation as  he  thought  necessary,  he  recommended  the 
Petitioner  to  act  upon  Mr.  Billing'&  advice,  which  she 
accordingly  did.  It  might  have  been  well  if  this  rela- 
tion between  Mr.  Billing  and  Mr.  Blaekmore  had  ended 
here ;  but,  nnfortunately,  Mr.  Blaekmore,  after  having 
approved  the  advice  which  Mr.  Billing  had  given  to  the 
Petitioner,  continued  aiterwarda  to  act  us  her  solicitor  ; 
and  whiht  Mr.  Billing  was  canTing  on  the  business  of 
solicitor  for  the  Petitioner  without  further  interrup- 
tion, Mr.  Blaekmore  continued  also  to  act  as  her  soli- 
citor for  the  purpose,  as  it  would  seem,  of  superintending 
the  conduct  and  proceedings  of  Mr.  Billing,  in  relation 
to  her  afifura  and  business.  He  seems  to  have  so  acted 
to  such  extent  as  he  thought  proper.  The  Petitioner 
was  thus  subjected  to  two  sets  of  cha^s,  )ind  Mr. 
Billing  and  Mr.  Blaekmore  were  placed,  with  regard  to 
each  other,  in  a  position,  which,  if  they  bad  thought  of 
it,  they  would  probably  have  taken  care  to  av<»d. 


If  the  Petitioner,  preferring  Mr.  BUUng,  nevertheless 
had  some  doubt  in  respect  to  the  advice  given  ns  to  the 
1007.  by  way  of  compromise,  I  can  conceive  that  Mr. 
Billing,  if  conscious  that  he  was  acting  rightly,  might 

very 


r 
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very  well  hare  consented  to  have  that  matter  first  in-        1851, 
vestigated,   and  then  haye  resumed  his  employment         j^  ^^ 
with  renewed  confidence;  but  that  i&x.  Billing  ^ovUA    Blackuoke:. 
siibmit  to  Buch  evidence  of  continued  and  permanent 
distrust,  IS  ia  employed  by  the  continued  employment 
of  Mr.  Blackmore  to  Bupetintend  him,  and  that  Mr. 
Blachmore  continuing  to  advise  and  act  as  the  second, 
and  seemingly  independent,  solicitor  of  the  Petitioner, 
iuid  whiht  doing  bo  should  acquiesce  in  her  employment 
of  Mr.  EUH^,  does  not  appear  to  he  reoonculeable  with 
any  regular,   usual,  or  proper  course  of  professional 
practice. 

When  the  conclusion  of  the  business  was  approach- 
ing, and  on  the  19th  of  December  1649,  Mr.  Spike  sent 
to  Mr.  EilUng  such  accounts  as  he  thought  necessary  of 
George  Sge'B  estate,  and  stated,  that  if  no  fresh  diffi- 
culties arose,  au  appointment  for  a  settlement  might 
»}oa  be  made. 

Mr.  Eilling  informed  Mr.  Blackmore  of  thb  com- 
munication, and  sent  to  him  copies  of  the  accounts 
relating  to  George  Bge^a  estate,  and  Mr.  Bhckmore 
required  and  rec^ved  such  expIanatJons  as  he  asked  for 
from  Mr.  Spike. 

Mr.  BiVing  also  Bent  his  bill  of  costs  to  Mr,  Black- 


L 


Tbe  buainesa  was  intended  to  be  settled  on  the  26th 
of  December  1849.  Mr.  Spike  says,  that  he  vas  not 
concerned,  nor  ever  acted  as  the  solicitor  of  the  Pe- 
titioner :  —  that  at  the  outset  of  the  negociation  for  a 
compromise,  Mr.  Billing  was,  and  acted  as,  her  soli- 
citor :  —  that  he.  Spike,  having,  after  great  delay, 
succeeded  in  getting  all  the  parties  interested  in  the 
estate 
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1851.        eBtato  of  George  Bye  ^voperiy  represented,  and  liaTing 
.  made  out  Rocouots  •hewing  tiie  acttul  proeeods  of  the 

Blackmobb.  funda,  and  the  propoeed  manotf  of  distxiboting  the 
Beme,  c(q»es  of  each  of  them  as  at  ill  omcarned  the 
Petitioner  veie,  aa  beibre  mentioned,  aent  on  the  19th 
of  December  1849.  to  Mr.  Biliutg,  as  the  aoSdtor  for 
the  Petitumer :  that  Mr.  BladoKore  called  «n  Mr.  Spike 
and  stated,  that  he  had  be«i  applied  to  by  titc  Peti- 
tioner, in  oonaequenoe  of  her  not  being  perfeotty  satis- 
fied with  Mr.  Billing,  and  that,  Blackmore  having 
requested  an  ezplanation  of  the  afiura,  Sjnke  gave 
Blackmore  a  statement  of  the  position  of  the  afikirs, 
with  which    he    expressed    himself  to    be    perfectly 


Mr.  Bouaqvet,  a  cleric  of  Mr.  SpiMdi,  states,  that  on 
the  morning  of  the  26tli  of  December  1S49,  he,  at  the 
request  of  Mr.  Blackmore,  attended  on  the  Petitioner 
at  JPeele's  Coffee  Home,  and  there,  in  the  presence  of 
Blackmore,  and  also  of  Billing,  who  acted  as  her  so- 
licitor, prodnced  three  accounts  for  signature  by  her. 

These  acooonts  were  made  out  and  atated,  for  the 
purpose  of  shewing  what  was  payable  to  the  Petitioner, 
after  deducting  various  charges.  The  charges  were 
such  as  were  chaigeable  ag^st  the  executors  or  trus- 
tees ;  but  the  Petitioner  was  undoubtedly  interested  in 
them,  and  the  sum  ultimately  stated  to  be  payable  to 
her  was  necessarily  lees,  in  consequence  of  those 
charges.  Mr.  Bosaitqnet  says,  that  accouBts  wCre  pe- 
ruBed  by  Mr.  Billing  and  Mr.  Blackmore,  and,  that,  in 
their  presence  and  with  their  approval,  they  were 
Ngned  by  the  Petitioner,  and  the  balance  stated  to  be 
due  to  the  Petitioner,  amounting  to  2l5t  lis.  6d.,  was 
then  ptud.  With  respect  to  Mr.  BilHng^a  bill,  Mr.  Black- 
more  states,  that,  on  the  26th  day  of  December  1849, 
before 
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befon  the  meeting,  he  read  over  to  the  Fetitiooer  the        1851. 
whole  or  the  greater  part  of  Mr.  BilUn^B  bill,  which,  ia     ^^^f^ 
iuB  judgment  wa^  fair  and  reasonable,  and  asked  her  if   Bi^ckm oke. 
she  woald  have  it  taxed,  which  she  declined,  and,  after 
d»t,  Hr.  Blackmore  obtuned  frcon  the  Petitioner  a 
written  (uthoritj  for  the  payment  of  Mr.  BiUing^n  bill, 
iocludiiig  tlie  probate  -charges,  amounting  t<^ther  to 
l&l  19a.  \Qd.,  and  he  according;  pud  the  amonnt  out 
of  the  2\&L\4».  6d.,  the  amount  pud  to  the  Petitioner 
fixim  the  estate  of  George  Bye. 

Mr.  Blackmore  proceeds  to  state,  that  nothing  was 
■t  fii«t  said  reapecting  his  ooete ;  but  that  after  paying 
Mr.  BiUing,  he  had  in  his  hands  belonging  to  the  Peti- 
tioner I39i.  14«.  8(i,  and  the  Petitioner  reqaeeted  to 
fauw  the  amonnt  of  his  diaif;es.  He  further  says, 
"  that  the  Petitioner  retnmed  with  me  to  my  office, 
and  then  requested  to  know  the  amount  of  my  chains, 
when  I  told  the  Petitioner,  that  I  had  not  bad  an  oppor- 
tunity of  making  out  my  coats ;  but,  at  the  earnest  re- 
quest of  the  Petitioner,  I  then  made  a  rough  sketch  of 
the  items,  and  read  several  of  them  over  to  her,  and,  on 
casting  them  up,  they  amounted  to  3H  5^.,  which  I 
offered  to  accept  in  dischaige  of  such  costs ;  but,  at  the 
Hune  time,  I  stated  to  the  said  Petitioner,  that  if  she 
preferred  it,  I  would  make  out  my  bill  of  costs  in  the 
usual  way ;  but  she  at  once  expressed  herself  quite 
satisfied  with  the  explanation  I  had  given  her,  and  the 
amount  of  my  chaises,  and  agreed  to  pay  the  311  5«., 
which  I  therefore  deducted  from  the  bahmce  of 
139t  14s.  8d.,  leaving  a  sum  of  108/.  9*.  8d.  in  my 
hands." 


He  also  eays, "  she  requested  him  to  keep  100/1,  part 
of  the  above  sum  of  \0&L  9«.  8d,  in  his  hands  for  a 
few  days,  and  to  give  her  a  cheque  for  the  balance. 
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18^1.  being  81  Qt.  8d.,  which  he  did,  and  also  gave  her  a 
"^T^"^  written  aclcuowledgiuent  that  he  had  the  100/.  balance 
lai^kkoek.    on  her  account" 

He  Bays,  that  on  the  2od  of  January  1360,  the  Pe- 
titioner called  on  him,  and  requested  him  to  pay  over 
to  her  the  lOOJ^  the  balance  in  his  haudi;,  and  lie 
charged  her  1/.,  as  agreed  costs,  for  his  trouble  in 
preparing  her  re^duary  accounts,  and  then  paid  her  the 
remainder. 

Mr.  Blackmore  adnuts  that  lie  never  delivered  to  tlic 
Petitioner  any  bill  of  costs.  His  excuse  ia,  that  he 
accepted  an  agreed  sum,  and  he  suggests  that  he  has 
chaiged  less  than  he  was  entitled  to,  and  that  she  has 
not  offered  to  pay  a  full  bill  regularly  made  out.  I  am 
of  opinion,  that  this  ie  no  valid  excuse  for  a  solicitor 
declining  to  deliver  a  proper  bill  of  costs.  I  think  that 
the  Petitioner  lias  a  right  to  determine  for  herself,  or 
according  to  the  advice  which  she  may  receive,  whether 
she  will  have  the  bill  taxed,  and  that  the  soiicitor  h.iE 
no  right  to  preclude  taxation  by  refusing  to  i^tate  the 
particulars  of  his  charge. 

I  must  order  him  to  deliver  a  copy  of  Hia  bill  which 
the  FeUtioner  has  pud,  and  the  petition  must  stand 
over  for  one  month  after  such  delivery.  It  will  be  for 
the  Petitioner  to  consider,  after  she  has  received  the 
bill,  whether,  under  the  circumstances,  Bhc  will  or  will 
not  apply  for  taxation. 

With  respect  to  Mr.  Spike,  the  only  qucalion  is, 
whether  he  is  under  any  obligation  to  deliver  to  the 
Petitioner  a  copy  of  the  charges  made  by  lum  against 
the  trustee  and  executor  towards  the  payment  of  which 
she  has  contributed. 

She 
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She  was  not  chargeable  with  the  bill,  because  Mr.  1851. 
Spike  was  not  employed  or  retuned  by  her;  but  she  ^^V^^ 
waa  liable  to  pay,  and  did  pay,  a  proportion  or  part  of  Blackuokb. 
the  bill.  The  statute  has  provided  for  the  case.  Under 
the  38th  section  of  the  act,  a  party  liable  to  pay  ia 
entitled  to  mike  each  appIicatioD  for  a  reference  for 
the  ta:uitiuD  and  settlement  of  auoh  bill,  as  the  party 
chargeable  therewith  might  himeelf  make;  and  for  the 
purpose  of  such  reference,  the  Court  is,  by  the  40tb 
KctioD,  empovered  to  order  the  attorney  to  deliver  to 
the  party  mating  such  application  a  copy  of  the  bill, 
upon  payment  of  the  Costs  of  such  copy.  Mr.  Sp^ 
has,  after  more  than  one  application,  refused  or  neglected 
to  give  Buch  a  oopy ;  and  I  am  of  opinion  that  he  must 
be  ordered  to  do  eo,  the  Petitioner  paying  the  costs 
of  it 

The  only  rentuning  case  is  that  of  Mr.  BiUing,  as  to 
which  I  ehouli  have  felt  some  difficalty,  if  it  had  not 
been  for  the  very  ungular  situation  in  which  he  stood 
with  the  Petitioner  and  Mr.  Blackmore.  IKs  bill  was 
delivered  to  Mr.  Blackmore,  and  might  have  been  ex- 
unined  by  him;  and  though  it  was  very  important  that 
the  business  Aoald  be  settled  and  the  Petitioner  was 
in  want  of  money,  yet  I  scarcely  think  that  there  was 
Buch  pressure,  or  such  allegation  and  proof  of  over- 
charges, as  have  been  naually  relied  on  in  such  cases. 
But  the  reliiti™  position  of  Mr.  Billing  and  Mr.  Black- 
viore  appears  to  me,  of  itself,  to  constitute  sucli  a  special 
circumstance,  as  to  make  it  right  to  tax  the  bill,  not- 
withstanding payment.  I  cannot  consider  that  the 
Petitioner  wa*,  under  the  circumstances  of  this  cas^ 
acting  under  the  advice  or  protection  of  an  independent 
solicitor,  or  that  Mr.  Billing  has  a  right  to  be  protected 
*^ait  the  taxation  of  a  paid  bill,  under  the  circum- 
Mancea  of  this  case. 

Vol.  XlII,  M 
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Mx  parte  BAQG^: 
Be  The  NOETHEBN  COAL  MINING  Compuiy. 

Bj  the  deed     FTIHIS  was  a  motion  made  hj  the  official  manager  of 
of  ^public"'  ^*  Company,  to  diecharge  an  order  made  by  the 

Company.  tl«   Master,  who  held,  that  Mr,  WilUam  Bagge  iraa  dia- 
a  power  of       charged  from  liability  in  respect  of  260  shares  purchafled 
sWsT'l'iT'^  by  the  Cwnpany  from  fit.  Bagge, 
be 

The  object  of  the  Northern  Coal  Mirmg  Companj'  vaa 

to  work  coal  mines  and  sell  the  produce  thereof.     The 

deed  of  settlement  was  dated  the  Ist  day  of  Jane  1836, 

gisicr  book. "     gn^  ^pas  executed  by  several  persons,  who  thereby  oove- 

not  before,"  sU  Banted  with  each  other,  to  the  effect  stated  in  the  scTenil 

future  liabili-     (jiuses  in  the  deed.    Mr.  Bagge  was  one  of  the  ori^nal 

promoters  of  the  Company,  and  he  executed  the  deed  as 

stated  for  100  shares,  whereby  he  became  a  partner,  and 

as  aach,  became  entitled  to  and  interested  in  the  capital 

or  joint  stock  property  and  effects  of  the  co-parbier8tup> 

in  proportion  to  the  number  of  his  shares. 

The  shares  were  to  be  paid,  as  called  for  by  the 

Directors,  under  the  provisions  of  the  deed,  and  by  the 

9tb  clause,  it  was  directed,  that  the  name  and  place  of 

residence  of  every  present   or  future  proprietor  who 

afieri^arda"      rfiould  execute  the  deed  of  settlement,  or  any  subsequent 

wound  up,        deed  for  the  government  of  the  Company,  and   the 

sought  to         number  of  shares  belon^og  to  him  or  her,  and  the  proper 

charge  ^.fl.M  number  of  each  share  should  be  entered  in  a  book,  which 
a  coninbuiory, 

but  held,  that  the 

the  Coiiipanj 

riled  M  treat  the  tranractiODjavoid,  bfruaooof  the  nob-«bBerTaneeof 
egalarity  and  n^lect  had  mode  it  tmpoMible  to  obierve. 


the  formy,  which  theif 

Held,  also,  that  scrip  Hhares  were  not  inalienable. 
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Ae  IHjtectort  of  the  Ompaay  should  cause  to  be  kept 
for  that  parpose,  to  be  called  "  The  Share  Begister 
Book."  By  the  12th  clause,  the  Directors,  wheo  re-, 
quired  so  to  do,  were  to  cause  to  be  delivered  to  every 
ptoprietor  a  certificate  mgoed  by  three  Directors,  stating 
tbe  number  of  shares  held  by  such  propiietor  in  the 
capital  of  the  Company,  and  the  specific  Dumber  of  every 
mch  share. 

By  the  14th  section,  the  registered  shareholder  was 
to  be  deemed  the  beaefi(»al  owner  and  proprietor  thereof, 
tnd  l^  the  16tb  section,  repreeentatives  of  deceased 
[vi^etors,  or  husbands  of  female  proprietors,  were  not 
to  be  deeined  proprietors  till  admitted  as  such. 

By  the  22d  section,  any  proprietor,  before  selling  any 
ikare  held  by  him,  was  to  give  notice  of  his  intention 
to  sell,  and,  by  the  23rd  section,  if  the  Directors  accepted 
the  proposed  purchaser,  tbe  shares  sold  were  to  be  trans> 
ferred  to  him  in  a  form  to  be  prescribed ;  but  no  person 
#ai  to  be  adnntted  &  proprietor,  unless  approved  by 
1  board  of  Directors. 

By  the  26th  sectioD,  if  the  Directors  declined  to  accept 
the  person  proposed  as  a  proprietor,  they  were  em- 
powered, "  with  and  ont  of  the  capital  or  joint  stock  of 
tbe  co-partnership  and,  on  behalf  and  for  the  benefit  of 
the  co-pnrtnLTehip,  to  purchase  the  shares  mentioned  in 
every  euch  last-mentioned  notice,  at  such  price,  per 
share,  aa  abould  be  equal  to  the  aggregate  average  of  the 
prices  mentioned  in  the  ten  transfers  of  shares,  actually 
Bold  and  registered  in  •  the  transfer  register  book '  of 
the  co-partnership,  next  immediately  preceding  such 
purchase." 


Jtf  2 


By 
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By  the  26th  clause  it  was  provided, "  that  wkencTer 
aaj  shares  in  the  sud  co-partnership  shoald  be  vested  in 
a  new  proprietor,  and  such  new  proprietor  should  have 
qualified  himself  to  hold  the  same  by  executing  the  deed 
of  settlement,  or  such  other  deeds  or  deed  as  aforesud ; 
or  when  any  shares  in  the  said  co-partnership  should  be 
vested  in  the  stud  Company,  where  the  Company  should 
become  the  porchasers  thereof,  then  {but  jiot  hefore)  the 
previous  proprietor  or  proprietors  of  such  shares  should 
be  exonerated  and  dischai^ed  from  all  fatnre  claims, 
demaoda,  and  obUgstions,  by,  t0|  or  on  the  part  of  the 
Biud  copartnership,  in  respect  of  the  same  shares,  and 
from  all  futuro  observance  and  performance  of  the  cove- 
nants, conditions,  stipulations,  and  agreements  in  the 
deed  of  settlement,  or  in  any  other  deed  or  deeds  re- 
spectively contuned,  in  respect  of  the  same  shares,  and 
&om  all  claims  and  liens  thereon  by  the  Company,  in 
respect  of  demands  upon  any  former  proprietor,  uader 
the  proviaons  next  thereinafter  contained." 

The  deed  contained  a  subsequent  cUuse  (No.  58.), 
which  provided,  that  the  Directors  should  have  the 
entire  management  of,  and  superintendence  over,  the 
affiurs  of  the  Company ;  but  should,  in  all  cueeprovided 
for  by  the  deed  of  settlement,  or  thereafter  to  be  pro- 
vided for  by  any  annual  or  other  meeting  of  proprietors, 
act  in  strict  conformity  with  the  rules  and  regolations 
thereby  established,  or  thereafter  to  be  established ;  and 
in  all  cases  for  the  time  being  not  provided  for  by  the 
deed  of  settlement  or  at  some  annual  or  other  meeting 
of  proprietors,  it  shonld  be  lawftd  for  the  Board  of 
Directors  to  act  in  such  manner  as  should  appear  to 
them  beat  calculated  to  promote  and  increase  tbe  busi- 
ness and  welfare  of  the  Company. 


The 
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The  bus!ncs3  of  the  Company  was  commenced  and 
otrried  on ;  but  the  prOTision  in  the  deed,  that  a  "  Share 
B^ter  book "  should  be  kept,  was  wholly  n^lected 
for  three  years,  aad,  consequently,  no  transfer  of  shares 
ifiu  or  could  be  made  in  the  formal  and  careful  manner 
directed  by  the  deed.  Some  books,  indeed,  the  nature 
and  effect  of  which  were  very  imperfectly  explained, 
were  kept,  and  these  contained  some  entries,  shewing 
who  were  or  might  be  entitled  to  shates,  at  the  lime 
when  the  entriei  were  made.  The  shareholders,  or 
persons  who  were  entitled  to  be  sliareholderB,  instead 
«f  receiving  certificates,  stating  the  number  of  shares 
held  by  tlicm  and  the  specific  number  of  every  snch 
Bhare,  received,  what  were  called,  "  scrip  certificates," 
purporting  that  the  holder  thereof  (no  name  being  men- 
tioned) was  entitled  to  so  many  shares  in  the  Company, 
subject  to  the  conditions  indorsed  thereon,  and  stating 
in  the  indorHcmsnt,  that  the  affiura  of  the  Company 
were  to  be  under  the  controal  of  the  Directors,  subject 
to  the  conditions  of  the  deed  of  settlement. 

Various  calls  were  made  upon  persons  holding  scrip 
certificates  and  claimii^  to  be  or  become  proprietors,  and 
two  dividends  were  piud.  Mr.  Morgan,  who  was  the 
first  secretary  of  the  Company,  stated,  that  the  scrip  was 
required  to  be  produced  at  the  time  of  the  payment  of  the 
dividend,  and  that,  upon  its  production  and  on  payment 
of  the  dividend,  the  stamp  was  affixed.  He  said  further, 
that  when  a  person  produced  scrip  for  payment,  he,  the 
Bccretary,  looked  into  the  books  he  had,  to  see  whether 
he  (the  person  applying  for  payment)  was  a  proprietor ; 
and  on  payment  of  the  calls,  he  also  referred  to  the 
book,  to  see  whether  the  parties  paying  them  were  pro- 
prietors of  the  number  of  shares  upon  which  the  calls 
were  paid.  Mr.  Harrod,  who  became  secretary  about 
July  1841,  said,  that  the  books  had  not  previously 
ilf  3  been 
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been  kept  regularly :  —  that  they  did  shew  the  quantity 
c^  Bcrip,  but  not  the  number  thereof,  bo  that  it  did 
not  appear,  how  Mr.  Morgan  was  able  to  ascertain 
iraxa  the  books,  whether  the  holders  of  scrip  (who 
were  not  named  in  the  certificates)  were  or  were  not 
proprietors. 

Bnt  Mr.  Harrod  Mud,  that  after  he  became  secretary, 
and  with  a  view  to  ascertain  who  were  the  bhareboldera, 
the  books  and  papers  of  the  Company  were  searched, 
inquiries  were  made  (as  tJie  witness  said)  in  every  direc- 
tion, and  adTertisements  were  published,  calling  upon 
the  scrip  hoIderB  to  bring  in  their  scrip.  The  first  share 
register  was  begun  to  be  made  up  about  Jvne  1842. 
l^e  evidence  as  to  the  mode  in  which  the  n^mcs  were 
entered  was,  that  the  scrip  was  sent  in  by  the  holders 
or  their  solicitors,  and  whoever  was  the  hoMer  was  re- 
gistered as  the  proprietor,  and  a  new  certificate  was 
issued  to  the  parties  who  had  brought  in  the  scrip,  and 
this  new  certificate  was  in  the  form  following,  —  viz. 

"These  are   to  certify  that  [the  person  nnme^]  of 
is  a  proprietor   of  eharog    in   the 

Northern    Coal  Mining    Company,    being     numbered 
to  ,  subject  to  the  rules  and  re- 

gulations of  the  BEud  Company,  aa  provided  in  the  deed 
of  settlement." 

Upon  which  followed  the  date  of  the  certificate,  and 
the  signatures  of  the  Secretary  and  Directors. 


:a1 


Such  appearing  to  be  the  state  of  the  cose  as  to  the 
registration  of  shares  until  the 'year  1842,  tlie  trans- 
actions of  Mr.  Bagge  were  these ;  —  He  had  executed 
the  deed  of  settlement  for  100  shares,  and  wns  entitled 
to,  or  interested  in,  an  unallotted  and  undivided  share 

of 
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of  tbc  capital  of  the  Company,  id  proportion  to  that 
numbeF  of  sharee,  and  he  i^erwards  became  entitled 
to  900  sharee.  At  the  end  of  a  year  after  the  date 
of  the  deed,  no  shares  had  been  in  any  manner  dlottcd 
to  Mr.  Bagge ;  his  rights  and  liabilitiea  rested  on  the 
covenants  in  the  deed  alone.  Is  Jum  and  September 
he  appHed  for  oortificates.  There  was  at  that  time  no 
flhaie  register  book,  and  no  allotment  of  shares  to  lum; 
and  there  being  no  "  share  register  book,"  and  no  proper 
number  attached  to  each  share,  there  could  be  no  such 
certificate,  as,  by  the  twelfth  clause  of  the  deed,  the 
Directors  were,  when  required,  to  cause  to  be  delivered 
to  proprietors.  At  that  time  and  for  a  long  lime 
afterwards,  only  scrip  certificates  were  delivered,  certi- 
^dng,  that  the  holder  (not  named)  wag  entitled  to  shares. 
Mr.  Bagge  received  such  certificates  for  400  ehares  on 
ibe  13th  of  June,  and  for  600  shares  more  on  the  12th 
of  September  1839.  Mr,  Bagge  for  about  a  year  con- 
tinued to  be  the  holder  of  these  certificates,  and  in 
respect  of  the  shares  comprised  therein,  ,he  pud  three 
calls,  and  received  two  ^vidends.  He  was  a  member 
of  tlie  Company  who  had  executed  the  deed,  pud  calls, 
and  received  dividends;  and  there  was  no  doubt  of 
his  being  subject  to  some  liability, 

InA^tat  1840,  a  fourth  call  having  become  payable, 
he  wished  to  part  with  some  of  his  shares,  and)  throngb 
the  medium  of  a  Mr.  Seppings,  he  proposed  to  the  Com- 
pany, or  to  the  Directors,  to  return  to  them  a  certun 
amount  of  the  shares  which  had  been  granted  to  him, 
and  his  proposal  was  complied  with  as  to  260  shares, 
part  of  his  1000  shares.  The  operation  was  effected, 
or  intended  to  be  effected,  by  means  of  a  purchase 
made  by  the  Company  of  260  shares,  for  a  certain 
BUtn  of  money  and  the  amount  of  a  call  then  due,  and 
the  scrip  for  the  260  shares  was  thereupon  given  back 
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to  the  Compuy.  The  tmuaction  was  enta«d  in  the 
Journal  book  of  the  C<mipany,  under  the  head  of 
"  Shares  bought  in  the  Market  on  the  29tli  of  Septem- 
ber 1840,"  and  in  a  book  called  "  the  share  book  "  the 
260  shares  were  entered  aa  bou^t  back  by  the  Company. 
This  transaction  relating  to  the  260  sharea  ^ii^  pre- 
vious to  the  formation  of  any  share  register  book,  and  to 
the  issuing  of  any  certificates,  each  as  those  which  were 
-described  in  clause  12  of  the  deed.  Mr.  Bagge  bad  scrip 
certificates  for  685  shares  in  his  poesessioD,  at  the  time 
when  the  scrip  was  called  in,  in  1841,  for  the  purpose  of 
ascertaining  who  were  the  holdersi  and  fomuug  a  share 
register  book ;  and  in  1842  he  became  a  duly  regis- 
tered bolder  of  the  685  shares,  and  proper  certificates 
were  delivered  to  him  of  his  bung  the  boldra  of  those 
shares.  He  afterwards  di^xwed  of  these  685  sharcB ; 
and,  on  tliis  oocamon,  no  question  was  nused  as  to  the 
685  registered  shares. 

In  June  1842,  Mr.  Baggt  was  memorialised  a&  a.  pro- 
fffietor  under  the  act  of  that  year  (a) :  on  the  1 9th  of 
JanKOTy  1843  {b),  he  was  memoriaUsed  as  having  ceased 
to  be  a  proprietor,  aod  it  tbereftnw  seemed,  that  all 
his  ref^stered  shares  bad  been  disposed  of  before  that 
time. 

An  order  having  been  made  to  wind  up  the  Com- 
pany, the  Master  held,  that  Mr.  Baggt  was  not  subject 
to  any  liability,  or  to  be  considered  as  a  contributory 
in  respect  of  the  260  shores  sold  back  to  the  Com- 
pauy  in  Septtmber  1840. 

Mr.  Tuma-  and  Mr.  fF.  T.  S.  Damely  in  support  of 
the  motion,  argued,  that  the  sale  of  the  260  shares  was 

void, 
(«)£&«  Vki.  c.  sxi.    ,  (»)  7  &  6  Vkl.  t.  xn.x.  1 844. 
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ifAi,  because  it  had  not  been  conducted  according  to 
the  formalities  prescribed  by  the  25th  clause  of  the 
deed ;  and  the  power  related  to  Festered  shares  and  not 
to  scrip  certificates.  That  these  shores  had  never^  under 
tbe  26th  section,  become  vested  in  the  Company,  and 
tliat  "  then,  and  not  hefore>"  all  the  future  liability  of 
Ur.  Bagge  ceased.  That  Mr.  Bagge,  therefore,  re- 
nuned  liable  as  a  shareholder  and  contributory.  They 
dted  Bx  parte  Morgan  (a),  where  the  deed  of  settlement 
of  aj(nnt  stock  company  provided  the  mode,  by  which  a 
shareholder,  parting  with  his  shares,  was  to  be  released 
from  subsequent  responsibility.  The  directors  of  the 
Company,  acting  on  a  reeolation  passed  at  an  extra- 
ordinary general  meeting  of  the  Company,  purchased 
the  shares  of  A.  B.  on  certiun  terms.  This  transaction 
not  falling  within  the  provisions  of  the  deed  of  settie- 
mest  it  was  held  that,  under  the  (urcumatances,  nothing 
had  been  done  to  bind  the  Company  as  a  body ;  and  that 
the  Master,  in  winding  up  the  Company,  was  bound  to 
include  A.  B.  as  contributory  without  qualification.  JSx 
parte  Stanhope  (A),  Bx  parte  White  (c). 

Mr.  B.  Palmer  and  Mr.  Kennion,  eontrd,  for  Mr. 
Bagge,  contended,  that  there  had  been  a  valid  sale  to 
the  Company^  and  that  the  want  of  any  matter  of  form 
could  not  be  objected  by  those,  whose  negligence  and 
itr^uiarity  had  rendered  a  compliance  therewith  im- 
possible, and  that  here,  every  shareholder  had  notice 
of  the  irregular  way  in  which  the  business  of  the  Com- 
pany was  conducted. 


That  the  transaction  could  not  be  impeached  after 

the  great  lapse  of  time^  and  the  change  of  orcum- 

stances 


(a)  1  Mae.  ^  G.  885^  snd  1 


(i)  19L.J.JV.5.(CS.)389. 
(0  3ifcfi.*5.  157. 
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1851.       ttuaeauad  valoe,  tad  after  the  hdics  luid  acquiescence 


TitejdteAGtddar.  fFaBaee(a),  Const  v.  Harru  (b), 
JFaJford  T.  Adie{e),  Taylor  t.  Hughes  (/),  Bunus  v. 
PentuU  (e),  CreUat  v.  Brook  (y),  Ex  parte  Bern- 
ford{h).  Ex  parte  Cockbttm  (i> 

Mr.  Turner,  in  reply,  signed,  that  mere  ecrip  ebares 
were  not  transferable ;  and  that  a  tntn^fer  eubjected  an 
attempted  traneferee  to  no  legal  obligatioos:  Jaekton 
¥.  Cocker  ij^  BlundeU  v.  Winaor^t),  Harrison  t.  Hfa- 
thom(m),  7^  Bubble  Jet  {n). 

The  Masteb  of  the  RoLLB  reserved  hia  judgment 


The  Mastbb  {/*<&«  Bolls. 

This  was  a  motion  made  by  tlie  official  manager  of 
the  Company  to  discharge  an  order  made  by  the  Mitster, 
who  held  that  Mr.  William  Bagge  was  discharged 
from  all  liability  in  respect  of  260  shares  purchased  by 
the  Company  from  Mr.  Bagge. 


£\ 


In  support  of  the  motion,  made  by  the  official 
manager  to  discharge  the  Master's  order,  it  is  alleged, 
that  the  sale  of  the  260  shares  to  the  Company  waa 
altogether  void ;  because  it  was  not  conducted  in  the 


(fl)  B  Bligk,  270. 
(A)  Tarn.  *  R.  «6. 
(c)  5  Hare,  1)2. 
Id)  2Jt>n.4'L.H. 
(t)  iH.Ldt.Ce.i97. 
(g)   ItMee.^  W.U. 


(A)  2  ^fac.   iS-  G.   197.,  tad 
2  Hall  ^  T.  38S. 

(i)  20  L.  J.  X.  S.  (CI.)  137. 
(J)  4  B.«.a.,,  5'J. 
(/)  8  5i™ni,  601. 

0.  \.  c.  13. 
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numner  pointed  out  by  the  25t]i  cknae  of  the  deed  of       1851. 

Mttlement,  and  that,  consequently,  Mr.  Bagge,  after  the  '^^  *~^ 

lapEc  of  ten  jears,  ought  now  to  be  consideied  as  the  BAaos, 
owner  of  the  eame  ahar^ 

It  is  tme  that  the  porchase  by  the  Compaoy  wu  not 
made  according  to  the  specific  directions  contained  in 
the  deed;  neither  could  it  have  been  so  at  that  time,  for 
there  wna  then  no  "  share  roister  book ; "  —  the  shares 
bad  no  proper  number :  ^  and  there  bad  not  been  any 
certificate  delivered  to  any  proprietor,  stating  the  number 
of  shares  held  by  him,  and  the  Bpe<»fic  number  of  every 
such  share.  I  am  of  o^miion,  ^t  the  scrip  certificates 
were  not  the  certificates  meant  by  the  12th  clause  of 
the  deed,  mid  then  the  question  arises,  whether  the 
transactioQ  (such  as  it  was)  was  not  valid ;  and  whether 
the  scripholden  could  not  assign  or  alienate  their  scrip 
shares,  by  delivery  of  the  certificates  or  otherwise,  and 
even  to  the  Directors  or  the  Company  itself.  The  Com- 
pany, who  now  make  this  claim  against  a  person  alleged 
to  be  a  shareholder,  ought  to  be  able  to  shew,  that 
their  business  was  so  conducted,  that  individual  share- 
holders dealing  with  them  could  act  in  the  manner 
directed  by  the  deed. 

Having  neglected  to  keep  a  "  share  register  book :  "— 
not  having  deliverecl  out  any  certificates  of  the  shares 
held  by  the  shareholders,  as  directed  by  the  deed:  — 
having  afterwards  dealt  with  a  holder  of  scrip  as  a  share- 
holder :  —  having  bought  the  shares  mentioned  or  re- 
ferred to  in  the  scrip  certificates,  and  having  afterwards 
treated  the  same  person  as  having  ceased  to  be  a  pro- 
prietor, I  think,  that  they  are  not  entitled  to  treat  the 
transaction  us  void,  merely  because  there  had  not  been 
an  observance  of  those  forms,  which  their  own  irre- 
gulai'ity  and  neglect  had  made  it  impossible  to  observe. 

I  am 
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I  am  &r  from  thinking  that  the  fomu  were  imma- 
teriaU  I  presume  they  ware  meant  as  they  were  to 
Bome  extent  calculated,  to  protect  the  Company  a^itinst 
fraudulent  collusions ;  but  I  t^ink,  that  the  reguktiona 
had  reference  to  a  state  of  tnings,  which,  in  conse- 
quence of  the  neglect  of  the  Directors,  diii  not  exist. 

After  the  decisions  which  have  been  made  on  the 
subject  of  scrip  shares,  I  cannot  consider  these  scrip 
shares  as  inalienable,  even  to  the  Company  itself,  in  any 
ordinary  mode  of  transfer. 


I  am  therefore  of  opinion  that  the  motion  must  be 
refused  with  costs. 


REPORTS 

OF 

■  CASES 

ARGUED  AHD  DETERMINED 

THE  ROLLS   COURT. 


In  re  CLARK 


'T^HE  Petitioner,  Mr.  Clark,  acted  as  the  solicitor  of  A  snlicitor 

-*-     Martha  Jefferys  and  of  Charlotte  Broum  in  their  Jharee^a  per- 

lifetitnc,  anil  duriiur  such  employment,  he  had  hrouzbt  "<>"  "'tj*  '^e 

c        1     ■      •     ^L  e  II  T  JT  eosU  of  legal 

an  action  ot  replevin  in  the  name  ot  Harry  Jejfferyt,  proceedings, 

but,  as  he  alleged,  "  at  the  request  and  by  the  direction  (^"namr'of" 

of  Charlotte  Brown,  who  ondertook  and  agreed  to  pay  another,  must 

all  costs  and  charges  relatiog  to  the  said  action,  and  to  !]'^^^„  (1^^ 

indemnify  and  save  harmless  Harry  Jefferys  from  all  clearest  and 

liability  in  respect  thereof;  and  Charlotte  Brown  em'  „uiToc8l 

ployed"  the  Petitioner  "  as  her  attorney  to  defend  the  evidence. 

said  action,  and  became  liable  to  pay  the  Petitioner  the  duty  oTa  m- 

coats  relatino;  thereto."  licitor  to  keep 

°  clear  and  dis- 


Martha  Jefferyt  and  Charlotte  Brmcn  both  died,  and  i^gf  go^jij^^ 
Thomas  Broion  was  their  administrator.  Act,  items 

struck  out  of 
OO   a  solicitor's 
bill  on  tan- 
alion,  as  chiiracalAe  against  another  person,  must  be  taken  intn  account,  in  deter- 
Tiiinine  tile  coMa  of  tbv  taxation. 

■Vol.  XIII.  N 


z:^ 
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1851.  On  the  26th  o(  June  1847,  the  Petitioner,  Mr.  Clark, 

j''^^     delivered  bis  bill  of  coata  to  Mr.  Browiu 
Clikk. 

Oa  the  16th  of  November  1847,  an  order  viaa  made 
for  the  taxation  of  the  bill  in  the  usual  form. 

The  bill,  amounting  to  292/.,  was  taxed  at  196^; 
and  the  Master,  in  the  taxation,  having  disallowed 
7ZL  Wt.  6(1,  the  coats  of  the  action  of  replevin,  bad 
chaiged  the  solicitor  with  the  costs  of  the  reference, 
amounting  to  691  15(.  Td. 

Mr.  Clark  presented  the  present  petition)  by  way  of 
appeal  from  the  Taxing  Master's  certificate,  pmyiog  a 
declaration  that  he  was  entitled  to  the  costs  of  the  action 
of  replevin  :  Secondly,  that  the  Petitioner  oufcl't  to  be 
charged  with  a  sum  of  48/.  only,  in  respect  nl'  monies 
received  and  paid  by  him  on  account  of  Marth'i  J'fferyi 
and  Charlotte  Brown,  or  that  if  he  should  be  churgcd 
with  the  sum  of  243/.  10*.,  then  that  he  might  W  de- 
clared entitled  to  deduct  therefrom  a  sum  of  1 84^  ~s. 
appropriated  by  him;  and,  thirdly,  a  declarntion  that 
he,  the  Petitioner,  waa  entitled  to  the  costs  of  the 
reference,  and  for  the  consequential  directions. 


Mr.  Turner  and  Mr.  S.  Miller,  in  support  of  the 
petition,  as  to  the  first  point,  relied  on  the  evidence,  as 
shewing  that  the  action  of  replevin  had  been  authorised 
by  Mrs.  ^rotcn,  and  that  she  had  become  respoii.'^iiilefifr 
the  costs.  Aa  to  the  costs  of  the  taxation,  they  insisted, 
that  where  chargea,  instead  of  being  taxed,  -m-g  dis- 
allowed alt<^ether,  they  did  not  enter  into  tJic  com- 
putation of  the  sixth,  which  regulated  the  cot^ls  of  the 
taxation.  As  to  this  they  cited  White  v.  Milner{a), 
where, 
(fl>  S  Hen.  Bl.  357. 
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where,  od  taxation,  more  tban  one-eixth  part  oF  the 
bill  was  taken  off.  "  But  the  deduction  was  caused, 
not  for  any  overcharges  of  particular  items,  but  from 
the  whole  of  the  expenses  of  defending  two  actions  for 
one  Brandon,  being  disallowed ;  which  it  was  stated, 
that  the  Defendant  had  undertaken  to  pay  to  the  Plain- 
tiff," but  which  it  appeared  he  had  not  uudertaken  to 
do.  The  Court  held,  "  that  the  statute  of  George  2. 
wae  applicable  only,  where  an  attorney  made  exorbitant 
ebaiges  on  hia  client  in  the  particulars  of  his  bill,  and 
the  foundation  of  the  demand  was  not  denied,  but  only 
the  amount  of  it.  In  the  present  case,  the  Plaintiff's 
chaiges  for  defending  Brandon  were  not  objectionable, 
provided  he  could  have  proved  that  the  Defendant  was 
liable  to  pay  them,  and  the  other  items  of  the  bill  were 
not  reduced  one-sixth."  They  also  cited  Mills  v. 
BMett(a),  in  which,  following  the  case  of  fV/iite  v. 
Milner,  the  Court  refused  to  require  an  attorney  to  pay 
the  costs  of  taxation,  where  the  deduction  beyond  one- 
sixth  was  occasioned  by  the  Masters  disallowing  one  of 
the  bills  delivered,  on  the  ground  of  non-liability. 

Mr.  B.  Palmer  and  Mr.  Southgate,  as  to  the  first 
point,  argued,  that  it  was  the  duty  of  a  solicitor,  when 
taking  proceedings  in  the  name  of  one  on  the  responsi- 
bility of  another,  to  obtain  a  distinct  authority  in 
writing ;  and  that  in  all  cases,  where  a  solicitor  makes 
charges,  not  authorised  in  the  usual  and  regular  mode 
of  proceeding,  the  onus  of  proof  lay  on  him,  if  the 
retuner  was  disputed ;  Pinner  v.  Knights  (i),  Hood  v. 
Phillips  (c).  In  re  Pender  (rf).  That  the  solicitor  had 
here  failed  in  establishing,  by  clear  and  distinct  evi- 
dence 

(«)  I  Ad.  *  EU.  856.  wid  3  (c)  6  Bcav.  176. 

Hn.  4-  Man.  787.  {d)  10  Beav.  390. 

(i)  6  Beat.  174. 

A"2 
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dence,  the  liability  of  Airs.  Brown ;  and  that  therefore 
the  Taxing  Master,  who  had  aathority  to  dcteriDine 
questiona  of  retainer.  In  re  Hair  (a).  In  re  Dracey  (£), 
was  right  in  disallowing  the  coet«  of  the  action  of 
replevin. 

Aa  to  the  costs  of  taxation,  they  argued,  that  the 
more  recent  cases  at  law  did  not  aapport  iHiite  v. 
MUner.  Thus,  tn  MorrU  v.  Farhinsmt  (*),  -wliere,  upon 
the  taxation  of  an  attorney's  bill,  a  sum  was  deducted, 
being  the  costs  occasioned  by  commencing  an  action  in 
an  improper  form,  which  was  afterwards  brought  in  a 
proper  form,  and,  in  consequence  of  that  deduction,  a 
little  more  than  a  sixth  was  taxed  off,  it  was  held  by 
the  Court  of  Exchequer,  that  the  client  was  entitled  to 
the  costs  of  taxation. 

Id  Newton  v.  Harlandid)  a  bill  was  taxed,  and  items 
for  business  done  while  the  attorney  was  n(it  qualified 
to  practise  in  the  Common  Fleas,  were  struck  out; 
and  it  was  held,  that  socb  items  entered  the  cnlculo- 
tion  with  a  yiew  to  the  costs  of  the  taxation ;  and 
Tindal  C.  J.  there  says.  The  case  of  Morris  v.  Par- 
hinton  shews,  that  the  principle  in  White  v.  Milner  is 
not  to  be  extended. 


Mr.  7Wii«",  in  reply. 


(a)   10  Beat.  167. 

(i}  B  Beat.  266. 

(c)  9Ct.  At.  i  R.  178.  ;  3 
DoioJL  744. ,  end  see  Bi^  t, 
Edaardt,  Beama  on  CotU,  S&5. 
(2d  edit.),  where  Lord  EUm 
over-ruled  Sir  JeAn  LatcA^a 
decinioD,  reported  5  Maddock, 
£0.;     and    Pytchei    r.    RfveU, 


1^ 

Beam^i  on  Cotit,  S57.  fsd  edit.), 
ID  which  he  agup  fulloucd  It'Uli 
V.  Milner:  see  alsu  Atiomey- 
GfnertJ  v.  Netierinal,  3  Bcav. 
297.;  MuMiell  r-Hi/l,ib.30i.; 
and  Manhall  t.  Orford,  3  Sim. 
456. 

(<0  9  DoW.  p.  6+3. 
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TTie  Masteb  of  the  RoLifl  reserved  his  judgment  1851. 


Clark. 


TV  MaBTBB  of  the  KOLLS.  Mard  25. 

Thia  petition  complainB  of  the  certificate  of  the 
Taxing  Master,  upon  a  reference  made  to  him  under  an 
order  of  the  16th  da^  of  November  1847.  The  bill  was 
delivered  to  Thomas  Brown,  for  buBiness  done  hj 
George  Clark  and  John  Jamei  Clark  for  Martha  Jef- 
ftryt  deceased,  and  Charlotte  Brmon  deceased,  formerly 
Charhtte  Jefferyt,  both  of  whom  are  now  represented 
by  Thomas  Brown. 

The  Master  has  disallowed  certain  sums  of  money, 
which  the  present  Petitioner,  who  has  survived  his  late 
partner,  claims  to  have  allowed. 

There  are  three  subjects  or  grounds  of  compliunt. 
The  first  is,  that  the  various  charges  relating  to  an 
action  of  replevin,  which  was  brought  by  Messrs.  Clark 
in  the  name  of  Harry  Jefferys,  were  all  of  them  disal- 
lowed. 

The  proceedings  commenced  in  July  1841,  and  ended 
In  December  1843 ;  and  it  is  alleged,  that  the  action 
was  brouglit  in  the  name  of  Harry  Jefferys,  at  the  re- 
quest and  by  the  direction  of  Charlotte  Jefferys,  who 
undertook  and  agreed  to  pay  tdl  costs  and  chaises  re- 
lating to  the  same,  and  undertook  to  indemnify  Harry 
Jefferyt  from  all  liability  in  respect  thereof,  and  thereby 
became  liable  to  pay  the  same  personally. 

A  case  of  this  kind,  in  which  it  is  sought  to  charge 

one  person  with  the  costs  of  a  proceeding  prosecuted 

NZ  in 
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in  the  name  of  another,  should  be  supported  only  by 
the  clearest  and  most  unequivocal  evidence :  but  in  (hie 
case,  the  evidence  appears  to  me  to  be  wholly  ung«tiB- 
factoiy.  It  is  said,  that  the  action  wbich  was  brought 
could  be  productive  of  no  benefit  to  Harry  Jeffirys,  in 
whose  name  it  was  brought,  and  that  it  was  considered 
or  supposed,  that  the  action  might  be  in  some  way 
beneficial  to  Charlotte  Jefferyt,  whose  estate  it  is  sought 
to  chai^  with  the  C08ta  of  it. 

The  remaining  evidence  consists  of  affidavits,  sworn 
several  years  after  the  date  of  the  alleged  transaction, 
and  setting  forth  certain  admissions  of  liability  al- 
leged to  have  been  made,  and  certain  verbal  directions 
admitted  or  acknowledged  to  have  been  given  for  the 
proceedings.  The  books  and  accounts  of*  the  solicitor 
being  produced,  do  not  support  any  such  conclusion  as 
the  solicitors  have  sought  to  establish,  and  having  read 
through  the  whole  of  the  affidavits,  and  bcuring  in  mind 
how  clearly  such  a  case  ought  to  be  made  out,  and  how 
plunly  a  solicitor  ought  to  be  required  to  pro^c  n  case, 
in  which  be  seeks  to  establish  the  right  to  charge  one 
person  with  the  costs  of  a  legal  proceeding  conducted 
in  the  name  of  another,  I  am  clearly  of  opinion,  that 
the  Taxing  Master  has  done  right  to  disallow  the 
73A  14j.  &d.  charged  in  this  bill  for  the  coats  of  the 
action  of  replevin. 

The  next  ground  of  complaint  is,  that  the  Master 
has  not  allowed,  in  account^  a  sum  of  1S4/.  Is.  \Gd., 
being  the  amount  of  bills  of  costs,  stated  to  have  been 
paid  by  the  appropriation  of  various  sums  belonging  to 
Martha  Jcfferyi  and  Charlotte  Jefferya,  as  part  of  cer- 
tain trust  monies  to  which  they  were  entitled,  and  to 
have  been  bo  appropriated  with  their  knowledge  and 
concurrence. 

There 
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There  is,  upon  this  eubject,  as  upon  the  former  sub- 
ject of  complaint,  a  great  defect  of  evidence,  and  there 
ia  no  sufficient  evidence  of  the  time  and  circumstances  of 
the  alleged  payment  and  appropriation.  Though  there 
is,  I  think,  some  evidence,  that  some  sums  of  money 
were  directed  to  be  paid  towards  some  costs,  there  ia 
no  sufficient  evidence  that  the  sum  claimed  was  really 
appropriated,  at  the  time  when  it  is  alleged  to  have 
been  so.  The  solicitor,  whoae  duty  it  was  to  have  kept 
clear  and  distinct  accounts,  seems  to  have  left  every 
thing  in  confusion  and  obscurity.  No  regular  and  dis- 
tinct accounts  having  been  kept,  the  payments  or  ap- 
propriations, if  mode,  were  not  made  at  the  time  or 
entered  in  the  accounts  dt  the  time  or  times  when  they 
are  alleged  to  have  been  so.  It  is  not  in  this  way  that 
the  cash  account  of  a  solicitor  ought  to  be  established, 
and  I  think,  that  the  Master  was  right,  in  disallowing 
the  particular  Item  which  is  in  question. 

The  next  subject  compliuned  of  is,  that  the  Master 
has  taxed  and  allowed  to  Thomas  Brown  the  costs  of 
the  reference,  although  the  bill  delivered  by  the  Peti- 
tioner, in  respect  of  which  the'order  was  obtained,  was, 
as  it  Is  said,  not  reduced  by  taxation. 

The  point  here  r^sed  b  of  some  importance  upon  the 
construction  of  the  Solicitors'  Act. 

The  Master  disallowed,  as  I  think  properly,  all  the 

items  charged  for  the  costs  of  the  action  of  replevin. 

The  petition  says,  that  these  items  were  not  reduced 

by  taxation,  but  struck  out ;  and  being  struck  out,  it  is 

argued,  that  upon  the  statute  2  G.  2.  c.  23.,  and  the  case 

of  White  V.  Milner  (a),  the  amount  of  the  costs  of  the 

action 

(a)  i  Hen.  Bl.  357. 

iV4 
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action  of  replevin,  even  if  properly  disallowed,  ought 
not  to  be  computed  in  ascertaining  tlie  reduction  of  the 
bill,  for  the  purpose  of  charging  the  solicitor  with  the 
costs  of  taxation.  I  have  considered  this  question,  and 
have  been  informed  by  the  Taxing  Masters,  that  elnce 
the  present  act  came  into  operation,  it  has  been  con- 
sidered that  the  distinction  between  items  to  be  struck 
out  and  items  to  be  taxed  off  no  longer  exists. 

[His  Lordship  here  read  the  Maaters'  oer^catc,  nnd 
proceeded.] 

In  this  opinion  I  entirely  concur,  and  on  the  whole, 
I  am  of  opinion,  that  the  Petitioner  has  not  made  out 
any  title  to  relief,  and  that  this  petition  must  be  dis- 
missed witli  coet«. 


Certificate  op  the  Taxing  Mastebs. 


To  The  Right  Honourable  The  Master  of  the  H.'IU 

Your  Lordship  having  desired  the  opinion  of  iLc 
Taxing  Masters  on  the  following  case, — 

An  attorney  prosecuted  an  action  of  replevin  in  the 
name  of  H.  J.,  alle^ng,  that  C.  B.  engaged  to  pny, 
aad  admitted  that  she  was  liable  to  pay,  the  co.sta  of 
the  action.  The  attorney  delivered  his  bill  to,  itiid 
demanded  payment  of,  T.  B.,  the  administrator  of  C  B. 

The  charges  in  the  action  of  replevin  formed  part 
only  of  a  lai^  bill. 

On  a  reference  for  taxation  of  the  whole  bill,  tlic 
Master  struck  out,  or  taxed  off,  the  whole  scries  uf 
charges  relating  to  the  acUon  of  replevin;  and  tlit:  bill 

being 
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being  thereby  reduced  more  than  a  sixth,  the  Master  1851. 
taxed  the  coats  of  taxation,  and  charged  the  amount  to  ~^*~*" 
the  attorney.  Cl^bx. 

The  Masteb  of  the  Bolls  requests  that  the  Tax- 
log  Masters  will  have  the  goodness  to  consider,  and 
report  to  him,  whether,  in  their  opinion,  the  costs  of 
taxation  are  properly  chargeable  to  the  attorney  under 
the  statute  6  &  7  Vict.  c.  73.  The  cases  cited  in  the 
argument  were  White  t.  Milner{a),  Rigby  t.  Ed- 
wardt(b),  Milh  t.  Bevett{c),  Moirii  v.  Parkin»(m{d), 
Newton  y.  Sarland^e), 

We,  the  undersigned,  beg  leave  respectfully  to  cer- 
tify our  opinion,  that  in  the  case  stated  by  your  Lord- 
ship, the  costs  of  the  taxation  are  properly  payable  by 
the  solicitor. 

Before  the  passing  of  the  Attorney  and  Solldtora' 
Act  (6  &  7  Vict  c.  73.),  there  had  been  an  understand- 
ing in  the  profession,  founded  on  the  cases  of  Biffin/  v. 
Edwards,  latches  v.  Revett  {g),  and  on  the  several  cases 
in  the  courts  of  law,  that  if  a  solicitor  introduced 
charges  into  his  bill  on  his  client,  which  were  not  pro- 
perly cbai^eable  against  that  client,  but  were  properly 
chargeable  agunst  some  one  else,  the  charges  were  to 
be  struck  out  of  the  bill  altogether,  and  not  taxed  off, 
and  that  the  amount  of  such  chaises  was  not  to  be 
taken  into  consideration,  in  awarding  the  costs  of  the 
taxation.  The  understanding  seems  to  have  been,  that 
the  disallowance  of  such  items  was  not  "  taxation,"  and 
that  the  act  gave  the  costs  of  taxation  only ;  but  we 


(a)  2  H.  BlackitoiK,  3S7.  (d)  3  Dowl.  Prae.  Ca.  744. 

(i)  Beamet  on  CoiU,  Appen-  («)  9  Dowl.  Prac.  Co.  p.  643. 

dit.    No.  24.   (Ist  edit)  ;   and  (g)  Beamei  m  Co*U,  p.  2S7. 

5  Madd.  to.  (SnU  edit.) 

(c)  3  Nm.  ^  Mann.  7fl7. 
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are  anable  to  state  that  there  existed  anj  well  defined 
or  coDsUtent  practice  on  the  subject ;  nor  are  wc  aware, 
that  it  was  ever  brought  under  judicial  eoDeidcnitlon  io 
this  Court  eince  the  cases  above  mentioned. 

Bot,  since  the  present  act  came  into  operation,  it 
has  been  considered,  that  the  distinction  between  items 
to  be  struck  out  and  items  to  be  taxed  off,  no  longer 
exists. 

The  new  act,  instead  of  reserving  the  costs  of  taxa- 
tion for  the  subsequent  order  of  the  Court,  directs 
them  to  be  taxed  and  paid  at  once  according  to  the 
event,  and  not  merely  the  costs  of  the  "taxation,"  na 
provided  in  the  repealed  act  of  2  G.  2.  c.  23.,  but  the 
costB  of  the  "  reference  "  (a). 


The  words  of  the  acts,  and  of  the  common  orders 
thereon,  are  express,  that  if  the  bill,  when  taxed,  be 
more  or  less  by  one-sixth  than  when  delivered,  the 
solicitor  or  client,  as  the  case  may  be,  is  to  p:iy  the 

costs 


(a)  The  material  portions  oftheti 
ioWowii— 

The  2  G.  a.  c.  23.  ».23.  pro- 
vides:—"And  the  srid  respective 
courts  arc  hereby  authorised  to 
award  the  costs  of  tuch  laxatiota 
to  be  paid  b;  the  parties  accord- 
ing to  the  event  of  the  taxation 
of  the  bill  (chat  is  to  say),  if  the 
bill  taxed  be  less  hy  a  eivth  part 
than  the  bill  delivered,  then  the 
attorney  or  solicitor  is  to  pay 
the  costs  of  the  taxation  ;  but  if 
it  shall  not  be  less,  the  eouri  in 
their  discretion  shidl  charge  the 
attorney  or  client,  in  regard  to 
the  reBsonableness  i 
abkenesK  of  such  bills." 


a  relating  t( 


The  6  &  7  r,ct.   c. 

i.  i..17. 

proceeds  in  these  terms 

-"The 

costs  of  luch  reference 

hall,  el- 

cept as  hereinafter  pro 

ided  for. 

\c  event 

of  such  taxation  ;  (ti 

at   is  to 

say),  if  such  bill,  when 

..xc-d.  be 

less  by  a  sixth  part  tha 

the  bill 

delirered."  &c.,  "  then 

such  at- 

torney"&c.(tc.*' shall 

>^y  such 

costs;   and   if  such   bill,  when 

taxed,  shall  not  be  less  1 

\  a  siilh 

part"    Ac,    "  then    tl 

e    party 

chargeable  with  sueh 

ill"  &c. 

"  shall  pay  such  costs. 
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coats  of  the  "  reference :  "  and  as  a  bill,  if  one-sixth 
part  of  it  be  disallowed,  is  equally  within  the  express 
words  of  the  statute,  and  is  equally  less  by  one-sizth,  as 
taxed,  than  it  was  when  delivered,  whether  such  one- 
gixth  be  deducted  or  struck  out ;  and  as,  in  such  case, 
the  solicitor  is  to  pay  the  costs  of  the  reference,  the 
question  of  striking  out  or  taxing  off  has  become  a 
mere  arrangement  of  figures,  without  any  practical 
effect,  while  the  provision  that  the  taxing  officer  is  to 
We  power  to  moke  a  special  report  relating  to  the  bill 
and  taxation,  was  considered  to  have  been  introduced  for 
the  purpose  of  enabling  either  party  to  obtain  relief, 
if  the  justice  of  the  case  ^ould  require  the  strict  rule 
laid  down  in  the  former  provision  of  the  act  to  be 
departed  from. 

Since  the  passing  of  the  present  act,  therefore,  the 
practice  in  the  Taxing  Masters'  offices  has  been  uni- 
form, not  to  strike  any  thing  out  of  the  bill,  but  to  tax 
off  all  items  disallowed,  and  to  include  the  amount  of 
■11  such  disallowed  items  in  the  computation,  for  the 
purpose  of  awarding  the  costs  of  the  reference,  subject, 
however,  to  making  a  special  report,  if  the  circum-. 
stances  of  the  case  should  render  it  proper  so  to  do. 

Taxing  Masters'  Office,  Richard  Mills, 

12th  March  1831.  Eobert  B.  Follett, 

John  fVainwrigkt, 
H.  B.  Baines, 
Joseph  Parkes, 
Philip  Martineau. 
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January  87, 

A  )iill  wai 
filled  liy  hus- 
baTi<l  Hnd  wile 
p.rtl,mre- 
sped  of  the 
wiiV'-separate 
estjin.' ;  but 
she  iiLiecl  by 

frienj.     An 

obji 

miajoinder 


for 


.  MEDDOWCROFT,  and  hia  Wife  by  her  next  Friend, 
V.  CAMPBELL. 

TN  AaffMtt  1820,  the  Defeadant  John  Davles,  by 
Auguttut  Camphall  as  his  agent,  became  the  pur- 
ohaser  of  a  lot  of  land  sold  under  tbe  Wallusiy  In- 
cloBure  Act,  for  the  sum  of  143JJI  The  purchase  money 
waa  paid  by  Jamt*  Meddmocrojt ;  and  by  agreement 
between  Daviea  and  Janus  Jdeddowcrqfl,  Daviss  fold  hia 
purchaae  and  the  benefit  thereof  to  Jamei  Mtddowcroft, 
subject  to  a  proviso,  that  if  DavitM  repaid  the  purcltitse 
money,  and  a  further  advance  made  by  James  Med- 
dawcTofl  on  the  15th  oCJuly  then  next,  the  agreement 
should  be  void ;  bat  if  payment  were  not  then  made,  the 
sale  was  absolutely  confirmed  to  James  Meddoiccrqft, 


The  objection 
was  overruled, 
and  a  decree 
mi do  reserving 
thfir  right*. 

A  Di'fcnduit, 
yl./f.,aliiected 


tliii 


.■.A« 


siiu  being  dis- 
allowi'd,  the 

ako  ovemilcMl. 


In  a  former  suit  of  Perry  v.  Meddowcrqft  (a),  this 
was  held  to  be  a  conditional  sale.  The  condition  was 
never  performed. 

James  Meddotocroft  died  on  the  7th  o!  Jjtli/  1821, 
having  made  a  codicil  to  bis  will,  whereby  he  gave  his 
right  to  this  estate  to  bis  niece,  the  Defendant  Ann 
Peers,  in  trust,  as  to  one  moiety,  for  the  use  of  his 
niece,  the  FluntiS*  Elizabeth,  (now  the  wife  of  £d~ 
mund  Meddotocroft),  for  her  sole  and  separate  use,  and 
not  subject  to  the  control  of  her  huBband,  and  sia  to  the 
other  moiety  in  trust  for  her  ase,  bei  heirs  and  assigns 
for  ever, 


The 
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The  Commis^oiier  under  the  Inclosure  Act  did.  not 
make  his  award  till  the  13th  of  May  1823;  and  by 
bis  award  then  made,  the  land  which  was  bought  by 
Campbell  for  Davies,  and  was  hj  Daviet  conditionallj 
Bold  to  James  Meddowcrojt,  was  awarded  to  the  De- 
feodaut  Auguitut  Campbell,  as  having  been  purchased 


In  the  suit  instituted  for  the  administration  of  the 

estate  of  Jamea  Meddaacroft,  a  question  was  raised, 

w  to  what  interest  JameM  Meddowcroft  took  in  this 

wid  (a).     Upon  a  reference  to  the  Master,  he  reported, 

that  James  McddovicToft  was  equitable  mortgagee  of 

the  land,  to  secure  the  sums  which  he  had  advanced 

to  Davies.     This  report  was  excepted  to,  and,  on  the 

bearing  of  the  exceptions  and  of  the  cause  on  further 

'''''ections,  it  was  declared,  that  James  MeddmocToft  was 

"  purchaser  of  the  land,  subject  to  a  condition  which 

*fas  qq^  performed.     The  appeal,  which  was  made  from 

'uis  decision,  was  dismissed  with  costs  on  the  12th  of 

■°<c«wiCT-  1842. 


^  the  meui  time,  the  land  became  subject  to  a  set- 
"^eut  made  in  March  1840,  on  the  marriage  of  the 
^*^tiff8  Edmund  Meddoweroft  and  Elizabeth  his  wife. 
^  the  settlement,  the  land  became  vested  in  the  De- 
*^^tit  Ricltard  Meddoweroft  Whitlow,  in  trust  for  the 
I'ar^te  use  of  Mrs.  Meddoweroft,  during  the  joint  lives 
^1^%  hosband  and  wife,  and  for  the  survivor  in  fee. 


~^Qine«  having  become  insolvent,  any  interest  to  which 

*»ight  have  been  entitled  became  vested  in  the  as- 

^**^es  of  his  estate,  the  Defendants  Steele,   Tarlton, 

^    fVhinnerah,  by  whom  the  appeal,  on  the  dismissal  of 

which 

(a)  '^Beavan,  1ST. 
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which  it  was  finally  determined,  that  the  testator  3fed- 
ihteeroft  w«  conditional  parchaser  of  the  land  in  ques- 
tion, wae  prosecuted  to  a  heating. 

The  title  of  James  Mtddmteroft  and  thoee  claiming 
under  him  having  been  apparently  established  and 
vested  in  Mrs.  Peers,  as  devisee  in  tmat,  Mr.  nnd  ^Ir^ 
PeiTt  caused  to  be  prepared  the  draft  of  a  conveyance 
proposed  to  be  made  by  Mr.  Campbell  and  liv  the  as- 
signees of  Davies,  but  not  by  Davies  himself.  This  draft 
was,  on  the  7th  of  March  1843,  sent  by  Mr.  Birch,  the 
solicitor  of  the  Plaintiffs  and  Mr<.  Peers,  to  the  solicitors 
of  Mr.  Campbell,  who  forwarded  it  to  the  solicitor  of 
the  assignees  of  Davies.  The  assignees  stated,  that  dif- 
ferences subsisted  between  them  apd  Davies,  nnd,  with- 
out stating  any  objection  to  the  draft,  they  declined  to 
act  without  the  concurrence  of  Davies.  Davies.  being 
afterwards  applied  to,  answered,  that  he  eould  not 
approve  the  draft,  and  should  prefer  having  his  name 
struck  out  of  the  draft  altogether.  Mr.  Birch  being 
advised  that  the  concurrence  of  Davies  was  not  abso- 
lutely necessary,  altered  the  draft  by  striking  out  the 
name  oi  Davies ;  but  on  communicating  the  altered 
draft  to  the  other  parties,  Mr.  Campbell  and  his  soli- 
citor declined  to  approve  of  the  draft,  or  to  execute 
any  conveyaoce,  without  the  consent  and  concurrence 
oi Davits;  and  in  like  manner,  the  assignees  of  Davies, 
though  they  did  not  object  to  the  draft,  declined  to 
approve  of  it,  or  to  join  in  any  conveyance,  without  the 
consent  and  concurrence  of  Davies. 

In  this  state  of  circumstances,  and  being  otherwise 
imable  to  obtain  a  conveyance,  "  Edmund  Jileddoio- 
croft  and  Elizabeth  Meddowcroft,  the  wife  of  the  said 
Edmund  Meddouicroft,  by  PfUliam  Sfott  her  next 
fi-iend,"  filed  this  bill  against  Campbell,  the  asi!i<rneea  of 
Davies, 
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DavUt,  DavUs  and  wife,  and  three  of  the  children,  the        1850. 
tnisteeB  of  a  settlement  made  by  Daviei  and  wife,  Mr.      jjgppo]!, 
and  Mrs.  J'eera  the  devisee  in  trust  under   Meddtno-        cboft 
troft'a  will,  and  the  trustees  of  the  Plaintiffs'  marriage     c*mpb«ll. 
settlement,  praying  that  the  necessary  parties  might  be 
decreed  to  convey  and  join  in  conveying  the  estate  to 
Ann  Peert  in  fee,  free  from  incumbrances,  but  upon 
the  trusts  declared  in  the  codicil  of  the  testator,  or  auch 
of  them  as  were  then  subsisting. 

The  Defendants  Davies  and  wife,  by  their  answer, 
insisted,  that  Mrs.  Daviea  was  not  bound  by  the  pro- 
ceedings in  the  former  suit,  she  not  having  been  a  party 
thereto. 

They  also  stated,  that,  by  indenture  of  the  1st  of 
Augvtt  1826,  Davits  had,  for  the  consideration  therein 
meotioned,  settled  the  estate  in  question  on  himself,  his 
wife,  and  the  children  of  the  marriage,  and  they  insisted, 
that  tlie  legal  personal  representatives  of  three  of  such 
children,  who  had  died,  were,  as  being  entitled  to  por- 
tions out  of  the  estate,  necessary  parties  to  this  suit. 
These  facte  were  not  however  proved. 

Navies  and  wife  also  stated,  that  the  Plaintiff  £(/niun(f 
•^eddowcroji  had,  in  April  1823,  taken  the  benefit  of  the 
Insolvent  Debtors'  Act,  and  that  J.  H.  Triston  was,  in 
^P^^mher  1826,  duly  appointed  his  assignee;  and  they 
"•nitted,  "  that  the  contingent  estate  or  interest  to 
'ch    ^(jg  Plaintiff  Edmund  Meddowcroft  became  en- 
^>tied  Under  the  settlement  of  1840,  in  the  hereditaments 
f^by  settled,  had  become  and  was  now  vested  in 
•    Tristan ;  and  they  further  submitted,  that  Tristan 
*    necessary  party  to  this  suit,  and  that  Edmund 
^*ov}crofi  was  improperly  joined  as  a  CO-Flaintiff 
^|<i^  Wb  wife  Elizabeth  Meddowcroji  in  this  suit,  in- 
asmuch 
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1850.        asninch  aa  the  same  sought  to  affect  or  onnccmcJ  her 
separate  estate." 

The  cause  now  came  on  for  hearing. 

Mr.  Llayd  and  Mr.  Younge,  for  llta  Flai&tiflk. 

Three  objections  are  raised  to  the  relief  oL-iimcd  by 
the  Plaintifi^  First,  it  is  said,  that  there  isa  Dii^Joiai^cr, 
and  that  the  husband  and  wife  ought  not  to  have  been 
made  co-Flaintiffs.  The  answer  is,  that  thi^  'n  not  a 
suit  to  administer  the  trusts  of  the  settlemont,  but  to 
get  a  conveyance  of  the  legal  estate  upon  the  truets  of 
that  deed,  and  the  separate  estate  of  Mrs.  MMthtceroft 
will  not,  in  any  way,  be  dealt  with  in  this  eiiit.  But 
the  case  is  governed  by  Davit  t.  Prout{a),  where  pro- 
perty was  given  in  trust  "  for  the  sole  ami  absolute 
use  "  of  a  female  infant.  She  afterwards  married  under 
age,  and  a  settlement  was  made  giving  half  to  the  wife 
for  her  separate  use,  and  the  other  half  to  the  liushnnd. 
A  bill  was  filed  by  the  husband  and  wife,  after  the 
latter  had  come  of  age,  against  the  trusteet<,  socking  to 
charge  them  with  a  breach  of  trust.  The  Court  thought 
the  frame  of  the  suit  improper,  but  gave  leave  to 
amend.  The  Flaiati^  amended  their  bill  by  adding 
Mr.  J.  as  the  next  friend  of  the  wife ;  but  tlic  liusband 
was  still  continued  as  a  co-Fliuntiff.  The  cati^c  was 
brought  on  again,  and  the  objection  renewtci,  but  the 
Court  overruled  it,  and  a  decree  was  made  in  the  suit 

Secondly,  it  is  said,  that  the  Fhuntiff  Mr.  Meddow 
eroft  took  the  benefit  of  the  Insolvent  Aet  in  April 
1823,  and  that  he  has  no  interest,  the  wliolc  being 
vested  in  his  asugnees,  but  he  took  no  interest  in  the 

estate 
(o)  7  Beaeati,  288. 
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estate  UDtil  1840,  and  under  the  act  in  force  in  1823 
(IG.4.  c.  119.)(a)  tbe  assignee  only  took  euch  pro- 
perty as  the  insolvent  bad  at  the  time  of  tbe  petition ; 
Hepper  v.  Marshal  (b).  Subsequently  acquired  pro- 
perty can  only  be  reached  by  means  of  the  judgment  (c), 
or  by  a  compulsory  conveyance  under  the  29th  section, 
or  (when  it  applies)  by  an  order  of  the  Court,  under 
the  30th  section.  The  subsequent  act  of  1  &  2  Vict, 
e.  110.  (rf)  is  not  retrospective. 

Thirdly,  it  is  aud,  that  the  deceased  children  of  the 
Defendant  Mr.  Davies  are  necessary  parties.  But  the 
beneficial  interest  in  their  shares  is  vested  in  their 
father,  and  their  interests  are  suflGciently  represented 
by  him  in  this  suit,  besides  which,  the  living  children 
have  similar  interests  and  are  Defendants.  It  is  not 
necessary  that  all  of  the  class  should  be  parties ;  Calde- 
cottv.  CaIdecott{e). 

Mr."  WalpoU  and  Mr.  Pitman,  for  the  Defendant 
CampbelL 

Mr.  Collins,  for  Mr.  and  Mrs.  Peers, 

Mr.  CoU,  for  some  disclaiming  parties. 

Mr.  Elmsley,  for  another  Defendant. 

Mr.  TuTTier  and  Mr.  Karslake,  for  Mr.  and  Mrs. 
Davies.  It  is  now  dearly  settled,  that  a  husband  cannot 
sue  with  his  wife  in  respect  of  her  separate  estate; 
fFake  V.  Parker  {g).    Such  a  suit  is  regarded  as  the 


(a)   SectB.4.  6,  7.  (<)  Cr.  *  P*.  183. ;  but  see 

(£)  2  Bing.  372.  A.  p.  230.  and  Hawhni  v.  /fnw- 

(e)  Seit,  85.  kim,  1  Hare,  543. 

Id)   See  secta.  37.  87,  88.  fg)  2  Keen,  59. 
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suit  of  the  hasbnod,  and  the  wife  would  not  be  boun<l 
by  the  result  of  it;  Hughes  v.  Evam  (a).  The  husband 
has  either  no  iuterest  or  an  interest  iDComietcnt  with 
that  of  hie  wife,  and,  therefore,  there  is  a  init<joinder; 
The  King  of  Spain  v.  Mackado(b\  Glyn  v.  Soares  (c), 
CholmondeUy  t.  Clinton  (d).  In  the  last  case  Lord 
Eldon  points  out  the  difficulty  of  appealing,  where  the 
Court  decides  in  favour  of  one  Plaintiff,  but  against 
the  interests  of  his  co-Flaintiffl  The  husband  ought  to 
be  made  a  Defendant,  as  in  England  v.  Downs  (^e), 
Thorhy  T.  Ymtt  {tj) ;  and  Wake  v.  Parher  (h). 

Secondly.  The  creditors  of  the  insolvent  retained  a 
right  Qgainst  his  subsequently  acquired  property ;  Sar- 
lon  V.  Tattersall  (i),  fVardv.  Painter  (h),  and  the  judg- 
ment entered  up  under  the  Insolvent  Act  operated  as  a 
chai^  on  the  after-^cquired  real  estate,  ia  the  same 
way,  as  if  the  owner  bad  executed  an  equitable  mort- 
gage of  it:  1  &  2  Vict.  c.  110.  {I).  Such  a  judgment 
creditor  is  an  indiapeusable  party  to  a  suit  seeking  to 
affect  his  estate ;  Adams  v.  Pagnter  (m).  As  to  the 
necessity  of  the  assignee  being  a  party,  they  cited  Balls 
y.  Strutt(n);  and  as  to  the  incapacity  of  an  insolvent 
to  sue,  they  cited  BochfoTt  v.  Battersby  (o). 

Thirdly.  The  children  of  Mr.  and  Mrs.  Davies  took 
vested  interests  in  the  portions  at  their  birth,  nnd, 
therefore,  the  suit  cannot  proceed  in  the  abseucc  of 
their  lego)  personal  representatives.     This  is  not  a  case 


(a)  \Sm.iSl.  ISA. 
(«)  4  Ann.  28a. 
(c)  3  Myi.  4-  Keen,  450. 
{i)  Tarn.  4-  It.  p.  115.  and 
\\S.mA^BUgh[O.S.),\. 
(0  1  Beavan,  W. 
(g)  ir.4  Col.  (C.  C.)  438. 


(A)  S  Keen,  p.  75. 

(>)   1  Siitt.  4  My/.  237. 

(k)  2  Beavan,  85. 

(0   Sect.  13. 

(m)   I  Collier,  030. 

(n)  1  Nare,  146. 

(o)  2  H.  L4».  Ca.  388. 
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in  which  their   righto  can  be  saved  under  the  40th        1850. 
Order  of  1841 ;  Kimher  v.  Entwortk  (a).  Ifcooow- 

A  question  was  also  ai^ed  as  to  the  eflect  of  this  Campoblu 
lit  pendent  on  this  settlement ;  aad  as  to  this,  Wmthy  t. 
The  Earl  of  Scarborough  (b),  fVaVur  t.  Flanstead{c\ 
and  Shalcrott  t.  Dixon  {£),  were  ated.  The  cases  of 
Battertbee  v.  Farrington  («),  and  Dundat  t.  Dutent  {(f) 
were  also  referred  to  relative  to  the  validity  of  the 
settlement. 


Mr.  lioyd,  in  reply.  A  judgment  was  not  a  neces- 
Buy  cooeequence  of  taking  the  benefit  of  the  Act. 
The  Act  1  G.  4.  c.  119.  t.  25.  was  permissive,  but  not 
imperative,  and  no  judgment  is  proved  to  exist.  The 
objecUon  nused  by  the  answer  is,  that,  by  the  insol- 
Tency,  the  estate  became  vested  in  the  assignee ;  now,  it 
>B  8ai(],  that  there  is  a  charge  merely  arising  from  some 
■opposed  judgment.  The  present  objection  is  not  there- 
in raised  by  the  pleadings,  and  there  is  no  proof  to 
""Pport  it. 

-As  to  the  representatives  of  the  deceased  children, 
^ere  jg  qo  evidence  of  there  being  any  such  children, 
•Qq  Ho  proof  of  the  settlement  creating  their  supposed 
*^«"«flt.  The  allegations  in  the  answer  are  unsupported 
'  {»roof,  and  ought  to  be  disregarded.  Such  technical 
J^<3tions  raised  merely  for  the  purpose  of  retarding 
"^  ^dmiiniBtration  of  justice  ought  not  to  receive  much 
^ovir  or  countenance  from  the  Court,  whose  present 
^^-^Xiation  is,  to  make  mere  technical  rules  of  proce- 
^'^   bend  to  the  necessities  of  the  case. 

The 


(a)  i  Hare,  i93. 

(b)  3  Alhflu,  392. 

(c)  8  Kenyan,  57. 


(e)  I  Smnal.  106. 
(g)  1  re«.juii.  190. 
O  2 
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1850. 


The  Master  of  the  Rolls. 

Meddow-  It  aeems,  that  by  a  decree  of  this  Court  maJe  in  Juve 
^"^  1841,  and  afterwards  affirmed  hy  the  Lord  Chancellor 

Campbell,  in  December  1842,  the  right  of  the  PUintiffs  to  this 
estate  was  declared  and  established.  It  is  alleged  on 
behalf  of  the  Defendants  Davies  and  wife,  that,  before 
the  date  of  the  decree,  but  after  the  decree  for  accounts 
and  inquiries,  a  settlement  was  made,  in  consideration 
of  their  marriage,  by  which  they  have  become  interested 
in  the  same  estate,  and  that  their  rights  and  interests 
under  the  settlement  are  not  bound  by  the  decree. 
The  question  is  whether  they  have  brotiglit  forward 
their  case  in  proper  form.  Although  they  claim  such 
interest,  they  have  not  proved  the  settlement,  or  proved 
in  the  cause  any  other  facts  to  support  their  claim.  I 
am  of  opinion  that  the  Defendants  ought  to  have 
proved  the  instrument  upon  which  their  ri<;hts  are 
founded.  This  they  have  not  done,  and  I,  therefore, 
consider  that  they  have  not  mode  out  their  title.  I  do 
not  say  this  objection  may  not  be  entitled  to  coiisideraMe 
weight,  but  I  see  with  surprise,  other  objections  raised 
for  the  mere  purpose  of  defeating  justice,  and  some,  at 
least,  of  which  are  extremely  frivolous  in  their  nature. 


The  first  objection  is,  as  to  the  constitution  of  tiic 
suit,  the  husband  suing  by  himself,  and  his  wife  as  co- 
Plaintiff  by  her  next  friend.  With  regard  to  this,  it 
is  a  very  technical  objection ;  but  one  which  the  Court 
must  attend  to.  The  objection  has  prcvmled  in  several 
cases,  but  never  in  a  suit  constituted  as  this  is.  My 
impression  is,  that  a  suit  constituted  as  this  suit  is  may 
be  prosecuted ;  and  I  think  it  would  do  considerable 
injustice  if  the  objection  were  allowed  to  prevail.  I 
therefore  overrule  the  objection. 


The 
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The  next  objection  on  the  part  of  the  Defendante        185U. 

which  has  been  raised  is,  that  tlie  Plaintiff  haa  been     r^'^" 

Mbddow- 
an  insolvent  debtor.     If  this  had  been  properly  alleged,        croft 

I  should  have  no  doubt  that  it  would  prevaiL     If  it     CjMeBBi.u 

were  s^d  —  "You  are  insolvent;  judgment  has  been 

entered  up  which  affecta  you  in  the  same  manner  as  if 

you  had  created  a  charge  under  your  hand ; "  if  that 

had  been  alleged,  I  should  have  considered  it  clear,  that 

the  person  having  the  charge  ought  to  be  a  party  to 

the  BuiL     But  it  13  not  so  alleged ;  it  is  said,  "  You 

the  Plaintiff  are  an  insolvent,  and  the  whole  of  your 

wtate  is  vested  in  your  assignee : "  that  is  to  say,  the 

objection  at  the  bar  being  that  there  is  a  chaise,  and 

that  the  person  in  whom  it  is  vested  o\ight  to  be  a 

P^rty,  the  objection  on  the  record  is,  that  the  Plaintiff 

o!>8  no  estate  or  interest  at  all.     Those  who  require  to 

oave    the  utmost  possible   strictness  applied   to   their 

opponents  are  not  entitled  to  much  indulgence,  but  the 

^''ect  of  the  insolvency  may  still  make  it  necessary  to 

'^^e  the  assignee  a  party  to  the  cause. 

TJxe  tlurd  objection  is  with  regard  to  the  cliildrcu  of 

"^^tcs.     This  is  an  objection  of  form,  and  not  of  sub- 

^'^^ce.     The  children  are  properly  and  in  strictness  ne- 

^*®^«y  parties.    Two  are  dead  and  three  are  living,  and 

^  letter  have  an  interest  precisely  similar  to  those  who 

.       <3ead.     The  interest  of  those  who  are  dead  is  vested, 

iKiint  of  right  and  interest,  in  the  father,  who  is  a 

'^^^y  to  the  suit ;  and  the  objection  is,  that  the  father, 

,     *^     is  entitled  to  take  out  representation,  and  is  en- 

^^^  to  the  interest  of  his  deceased  children,  does  not 

^^oiently  represent  them.     Am  I  strictly  according  to 

^     *iile  to  say,  that  they  are  necessary  parties  where 

^      instrument  on  which   their  right   depends  is  not 

P*"*^'V-cd?     I  am  inclined  to  tlunfc  I  ought  to  get  rid  o£ 

O  3  this 
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tbis  objection,  &ad  that  a  court  of  justice  oiiglit  not 
willingly  to  allow  itself  to  be  obetmcted  by  such  nn 
impediment.  I  hope  I  shall  find  myself  at  liberty  to 
pass  over  this  objection.     I  will  reseire  the  oiijections. 


The  Master  of  the  Rolls. 

The  equity  of  the  Flaintifis,  as  stated  in  the  bill,  ia 
not  denied ;  but  seveial  objections  to  the  relief  prayed 
are  alleged. 

First,  it  is  siud,  that,  in  substance,  this  is  it  bill  by- 
hnsband  and  wife,  suing  jointly  for  the  wife's  separate 
estate.  I  am  of  opinion  that  this  objection  cannot  be 
sustained.  The  husband  and  the  wife  are  indeed  co- 
PlaiDtifl^,  and  the  subject  of  the  suit  is,  as  to  part  at 
least,  the  wife's  separate  estate]  but  the  wife,  though 
a  Plaintiff  in  the  same  bill  with  her  husband,  i^ues  by 
her  next  friend,  and  has  the  protection  of  that  next 
frieud;  and  I  think  this  is  sufficient  to  prevent  the  bill 
from  being  considered  as  the  bill  of  the  husband  alone, 
and  to  remove  the  objection  to  the  constitution  of  the 
suit  in  this  respect. 

Another  objection  ie,  that  the  interests  of  Davies 
became  the  subject  of  a  settlement,  which,  in  the  year 
1826,  was  nuide  for  the  benefit  of  his  wife  and  children, 
who  cUim  the  benefit  thereof,  and  that  some  of  his 
cluldren  who  are  living,  and  the  representatives  of 
others  who  are  deceased,  ought  to  be  and  arc  not 
parties  to  this  snit  This  objection  was  argued  at 
great  length  and  vrith  much  ability,  but  no  evidence  ia 
given  in  support  of  the  claim,  or  of  any  of  the  nlle^- 
tions  on  which  it  is  founded;  and,  having  carefidly 
considered 
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considered  the  claim  and  the  circumstances  under 
which  it  b  made,  I  am  of  opinion  that  the  objection 
ought  not  to  prevail.  If  Mrs.  Davieg  and  her  ctiildren 
have  a  just  chum  and  interest)  I  think  that  they  ought 
to  establish  it,  upon  eTidence,  in  a  suit  of  their  own, 
and  that  they  are  not  intitled  to  set  it  up  without 
evidence  in  this  suit,  in  opposition  to  the  Fluntiffs' 
elum. 

Upon  the  statement,  I  do  not  venture  to  say  that 
MfB.  Davieg  and  her  children  cannot  establish  any 
claim.  Under  the  circumstances  they  may  not  be 
bonnd  by  the  lispmdeiu;  but  it  seems  very  improbable 
'bat  they  should  be  able  to  establish  any  claim,  and  if 
tftey  liave  any,  it  shall  be  reserved  to  them,  and  the 
^'"^e,  which  I  shall  make  in  favour  of  the  PlaintiflFs, 
^^^'i  be  made  with  a  saving  of  any  rights  which  Mrs. 
^^i^g  and  her  children  may  have. 

^ Vve  remaining  objection  was,  that  on  the  4th  of 
A.|*i7  1823,  the  Plaintiff,  Edmund  Meddmccroft,  took 
tbe  benefit  of  the  insolvent  debtors'  act,  and  that  thereby, 
any  interest  to  which  he  may  be  entitled  has  become 
vested  in  his  assignee  under  his  insolvency,  who  ought 
to  have  been  a  party.  This  might,  perhaps,  have  been  a 
Buccessful  objection,  if  Mrs.  Davies  and  her  children 
had  made  out  a  right  against  the  Plaintiffs  in  this  suit, 
la  that  case,  the  absence  of  the  assignees  might  have 
eipoeed  them  to  the  risk  of  contesting  the  matter  over 
again;  but,  in  the  view  which  I  have  taken  of  this 
case,  and  without  deciding  any  thing  as  to  the  right  of 
MeddoKcrofi's  assignee,  I  do  not  think  that  justice 
requires  me  to  yield  to  the  objection,  and  I  over- 
rule it 


I  think, 
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I  think,  therefore,  that  the  PhuntiSe  are  entitled  to 
a  decree  against  the  Defendant  Campbell,  the  a.-^signees 
of  Davies  and  Davits,  for  a  conveyance  of  tbc  estate  to 
the  trustee  of  Mr.  Meddowcrojfi  -will,  on  tlio  tniats 
thereof,  as  affected  by  the  BCttlemeot  made  un  the 
marriage  of  Edmund  Meddmocroft  and  his  wife. 


The  costs  of  the  suit,  except  Campbell\  to  be  paid 
by  the  assignees  of  Daviei,  and  by  Davie$.  No  costa 
are  asked  against  Campbell.  The  bill  to  be  dlfinissed 
Against  the  Defendants  claiming  under  the  nlli'gud  ^ct- 
tlemeat  of  Mrs.  Daviet,  with  costs,  to  be  paid  l>y  tlie 
Plaintiffs,  but  to  be  by  them  had  over  against  Davirs 
and  his  a 


9.-2. 


OWEN  V,  HOMAN. 


HHIS  was  a  motion  for  receiver. 


Sureties  ore  fTlH 

not  diacharged  I 
by  giving  of 

principal'*  ^*  appeared  that  the  firm  of  Harris  &  Ca  (consisting 

ilebtur,  in  of  Mary  Ann  Ifarris  and    John   Bowers)    carried   on 

Ibe  remedies  business  at  Worcester,  and  had  a  banking  account  with 

against  tlie  Messrs.  Farley  &  Co.  (represented  by  the  Plaintiffs  in 

expretslv"*  this  suit). 


Harris  &  Co.  became  greatly  indebted  to  their  bank- 
ers, who  pressed  for  security.  John  Bowers  thereupon 
bad  recourse  to  his  aunt,  the  Defendant  Mr^;.  Iloman, 
who  had  separate  estate;  and,  on  the  2Slli  of  De- 
cember 1844,  the  2nd  of  April  1845,  and  the  20lh  of 
JanuaryX%i%  respectively,  he  induced  her  to  join  himin 
promissory 
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promissory   notes  aa   surety  to  the   bankers,   for   the        1850. 
several  sums  of  1000/.,  500/.,  and  3000i  ^-^v-*- 

The  partnership  of  Harrit  &  Co.  was  dissolved  in       Homi» 
December  1848,  and,  on  the  22nd  of  that  month,  a  deed 
was  executed  between  them  and   the  bankers,  which 
will  be  presently  stated,  and  on  which  the   question 
on  this  occauon  depended. 

This  bill  was  filed  by  the  bankers  against  Mr& 
Soman  and  her  husband  and  trustee,  and  against  the 
assignee  of  John  Bowers  and  the  legal  personal  repre- 
sentatives of  Mary  Ann  Harris  (deceased),  to  charge 
Mrs.  Homan'e  separate  estate  with  the  payment  of  the 
three  above-mentioned  promissory  notes,  and  for  a 
receiver  and  injunction, 

Mrs.  Homan,  by  her  answer,  represented  that  tlie 
notes  had  been  obtained  by  her  nephew,  John  Bowers, 
by  Iraud,  misrepresentation,  and  suppres^on  of  mate- 
rial facts ;  and  she  said,  that  the  bankers,  as  she  verily 
believed,  were  fully  cognisant  of  all  the  representations 
made  by  John  Bowers  to  her,  to  induce  her  to  join  in 
the  promissory  notes  &c.  &c. ;  but  she  stated  no  facts 
warranting  such  bdief. 


The  answer  set  out  the  deed  executed  upon  the 
dissolution  of  the  partnership,  dated  the  22nd  of  De~ 
eember  1848,  and  made  between  Mary  Ann  Harris  of 
the  firat  part,  John  Bowers  of  the  second  part,  and  the 
Plaintiffs  (the  bankers)  of  the  third  part,  whereby  it 
was  agreed,  that  John  Bowers  should  take  upon  himself 
the  payment  of  all  the  outstanding  debts  and  liabilities 
of  the  partnership,  particularly  the  debt  of  17,448i 
due  to  Messrs.  Farley  &  Co. ;  that  John  Bowers  should, 
as  the  consideration  for  the  said  Mary  Ann  Harris 
retiring. 
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retiring,  andertake  to  give  up  to  M.  A.  Harris,  witbin 
three  years,  the  title  deeds  of  her  house  where  the  business 
was  carried  on,  and  which  had  been  deposited  with  the 
bankers  to  secure  the  floating  balance ;  and  tliat  John 
Bowers  should  carry  on  the  business  from  tlic  22nd  of 
December  upon  his  own  account;  and  that,  until  he 
delivered  up  the  title  deed*  and  writings,  he  should  pay 
her  an  annuity  for  her  life  of -100^  per  annum,  but  that 
he  should  be  at  liberty  to  redeem  such  nimuity  by 
handing  over  the  title  deeds  and  paying  the  partnership 
debts,  which  he  was  to  release  her  from.  That  John 
Sowers  should  pay  Messrs.  Farley  &  Co.  the  debt  of 
17,448/,,  with  interest,  by  monthly  instalments  of  200/. 
per  month ;  and  that  in  default  in  paying  of  any  in- 
stalment, the  whole  debt  should  immediately  tliereupon 
become  payable  and  recoverable.  That  John  Bowers 
should  execute  to  them  his  bond,  as  a  further  security 
for  the  payment  of  the  debt  with  interest,  by  llic  instal- 
ments in  manner  aforesaid,  and  which  bond  was  to  l>e 
deemed  an  additional  or  collateral  security  only  for  the 
payment  of  the  partnership  debt,  and  should,  i[i  nowise, 
be  deemei  or  taken  to  be  a  release,  satisfuction,  or 
extinguishment  thereof,  or  of  the  liability  of  M.  A. 
Harris.  That  the  said  debt  should  be  payable  to,  and 
that  Messrs.  Farley  &  Co.  have  the  same  remedies  for 
the  recovery  thereof,  as  if  the  said  bond  had  not  been 
taken,  and  that,  in  the  meantime  and  while  sue!)  instal- 
ments should  be  duly  p»d,  the  existing  sureties  for 
Messrs.  Farley  &  Co.'s  debt  of  17,448/.,  or  any  part 
thereof,  should  not  be  proceeded  against,  provided  such 
surety  debts  were  not  allowed  to  run  beyond  the 
'  Statute  of  Limitations,  or  witbin  one  year  thereof. 
Provision  was  then  made  for  the  case  of  tlic  death, 
bankruptcy,  or  insolvency  of  any  surety,  aud  of  de- 
fault in  payment  of  any  instalments  of  200/.,  in  which 
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cases  the  debta  of  the  sureties  were  to  be  imniedUtelj 
thereupon  payable. 

And  in  consideration  of  the  previous  article,  &&  &c., 
the  Pluntiffs  undertook  and  agreed  with  M.  A.  Harrit 
not  to  take  or  institute  any  proceedings,  at  law  or  in 
equity,  or  in  bankruptcy,  agiunst  her,  for  recovery 
from  her  of  their  said  debts  of  17,448?.,  or  any  part 
thereof,  save  and  except  as  might  be  necessary  for  the 
purpose  of  recovering  the  same  agunat  John  Bowers,  and 
for  suing  and  proceeding  against  her  jointly  with  John 
Bowert,  for  that  purpose,  and  except  that  they  should 
be  at  liberty  to  call  upon  her  to  execute  a  mortgage 
of  her  said  house.  And  it  was  thereby  provided,  that 
in  case  the  Plaintifla  should  bring  any  action  or  take 
any  proceedings,  either  at  law  or  in  equity,  against 
M.  A.  Harris  and  John  Bowers,  for  the  purpose  of  re- 
covering any  portion  of  the  said  debts  from  John 
Bowers,  it  was  expressly  understood,  and  the  Plaintiffs 
did  thereby  agree,  not  to  levy  execution  against  M.  A. 
Harris  or  i^oinst  her  real  or  personal  estate. 


And  it  was  thereby  agreed,  "  that  the  said  agreement, 
or  any  article,  clause,  matter  or  thing  ther^n  contuned, 
or  the  giving  or  accepting  of  the  said  bond  payable  by 
instalments  as  aforesaid,  should  not,  in  anywise  or  in  any 
event,  be  deemed  or  construed  to  prejudice,  annul,  or 
otherwise  affect  the  rights  or  remedies  of  the  Plaintiffs, 
upon  or  against  any  person  or  persons  liable  as  sureties,  or 
otherwise,  or  as  drawers,  endorsers,  makers  or  acceptors 
of  any  bill  or  bills  of  exchange,  or  promissory  note  or 
notes,  or  other  securities  which  the  Pliuntifl&  then  held, 
but  that  all  such  persons  should  be  liable  thereon,  by 
virtue  of  such  securities,  to  the  same  extent  and  manner 
as  they  othertrise  would  have  been,  hod  those  presents 


■\  I' 
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1850.        not  been  made,  ot  such  bond  giTCn,  any  rule  or  practice 
"TT  ot  law  or  in  equity  to  the  contrary  notwittigtandiog. 

KoitAN.  j]^  ^^  Plamtifi  shoold  not  take  or  institute  mj 

proceedings  at  law  or  in  equity  against  Jo/ui  Bmren, 
so  long  as  the  said  monthly  instalments  of  200/.  per 
month  were  duly  paid,  except  in  respect  of  the  hap- 
pening of  the  events  thereinbefore  mentioned,  or  any  of 
them,  and  except  at  the  instance  or  request  of  the  ^tiil 
snretieB,  or  any  of  them,  and  except  also  in  the  event 
of  John  Bowers  making  default  ta  any  or  uther  of  the 
articles  therein  contained,  on  his  part" 

The  Defendant,  Mrs.  Roman,  stated,  that  the  bond 
had  been  given,  and  she  submitted  that  the  PIikintif&, 
by  entering  into  the  sud  agreement  with  M.  A.  Harrii, 
wholly  released  and  discharged  her,  the  Defendant,  aa 
surety  for  the  payment  of  any  part  of  the  monies  there- 
tofore due  from  the  siud  firm  of  Harris,  Dowers,  & 
Co.,  to  the  Bud  firm  of  FarUy  &  Co. 

A  motion  was  now  made  for  a  Receiver. 


Mr.  TuTTter  and  Air.  HaUett,  in  support  of  the  mo- 
tion. The  promissory  notes  have  created  a  \;ilid  charge 
on  the  separate  estate  of  Mrs.  Homan,  and  the  property 
ought  to  be  protected,  until  the  bearing,  by  the  appoint- 
ment  of  a  Receiver.  It  is  objected,  first,  tliat  the  notes 
were  obtuned  by  the  mierepreaentaUonsof  y[)/i»  Boicers; 
but  that  does  not  affect  the  bankers.  It  \s  true  that 
the  Defendant  says,  she  believes  they  had  notice;  bat 
she  states  no  ground  for  warranting  that  belief,  and  no 
fact  is  allied  which  can  ^ve  any  colour  to  such  nn 
assertion.  Agiun,  such  an  equity  can  only  be  made 
BTuIable  by  a  cross  bill 

The 


CASES  IN  CHANCERY. 

The  second  objection  is,  that,  by  tlie  deed  of  the  22nd 
oi December  1848,  and  the  dealing  between  the  bankers 
and  the  principal  debtors  at  that  time,  the  surety  was 
released.  But  that  is  not  eo,  for  the  rights  agunst  the 
surety  were  expressly  reserved ;  and  that  this  can  be 
done,  has  been  settled  by  a  aeries  of  cases.  Burke't 
Case  (a),  BouUbee  v.  Shibbs  {b),  Englith  v.  Barleif  {c). 
Ex  parte  Gifford  (if),  NichoUon  v.  Bevill  (e),  Cowper  v. 
Smith  (j),  £x  parte  GUndinning  (A),  Pitman  on  /Vt'ii- 
dpaland  Surety,  181. 

Mr.  Roupell  and  Mr.  EUerton,  for  Mrs.  Homan  and 
her  trustee,  contr^,  signed  that  no  case  hod  been  made 
out  for  a  Receiver.  That  the  Plaintiffs  were  bound  by 
the  statement  in  the  answer  of  the  misrepresentatione 
&C.,  under  which  the  eecuritiee  had  been  obt^ned,  and 
of  which  the  Plidntiffs  were  stated  to  have  had  notice. 

Secondly,  that,  by  the  mode  of  dealing  between  the 
Plainti&and  Harris  &  Co.,  in  the  absence  and  without 
the  coacurrence  of  the  Defendant,  a  mere  surety,  her 
position  and  rights  had  been  materially  altered,  and  that 
consequently  she  had  been  released.  Bonier  v.  Cox(i), 
Bmomdher  v.  Moore  {k),  Mayhew  v.  Crichett{l),  The 
Governor  and  Company  of  the  Bank  of  Ireland  v. 
Beresford(m),  Samuell  v.  Hotoarth(n),  Hall  v.  Hut- 
thorn  (o). 


Thirdly,  that  it  was  not  competent  to  the  Plaintiffs 


(a)  Keferrcd     to     18   > 
P-S6. 

(b)  lb.  30. 

(r)  2Bot.4  P.  61.    a 
£^.49. 
(<Q  e  Feiey,  605. 
(0  4  Adoi.  4-  EL  673. 
(g)  4M.*  fF.519. 


(4)  Bud,  517. 
(■)  4  Baiv.  379.  and  6  Bern, 
110. 

(A)  7  Priee,  823. 
(I)  2  Saiaru.  185. 
(m)  6  Dow,  333. 
(n)  3  Mer.  «72. 
(o)  3  Myl.  *  K.  486. 
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1 850.  to  vuy  the  rights  and  liabilities  of  a  surety  whboat  ha 

"■^f  consent,  and  at  the  same  time  to  reserve  against  her 

o.  those  remedies,  from  which  by  law  they  were  deemed  to 

^"t**"-  have  released  her.     Niekoltm  v.  Revm{ay 

Mr.  Tttmer,  in  reply. 

The  Masteb  of  the  Kolls  reserved  judgment. 


The  Masteb  of  the  Rolls. 

This  was  a  motion  made  by  the  Pluntifi>  for  a  Re- 
ceiver of  the  separate  estate  of  a  married  woman,  who 
had  become  indebted  to  them  as  surety,  a  material 
change  having  afterwards  taken  place  in  the  relation 
between  the  Plaintiffs  and  the  prindpal  debtor.  Upon 
conuderation  of  the  case,  it  appears  to  mo,  that  the 
lights  of  the  parties  and  the  result  of  this  motion  must 
depend  upon  the  question,  whether,  under  t)ic  circum- 
stances of  the  case,  the  surety  is  or  is  not  liable  to  pay 
the  debt  of  the  principal  debtor,  notwithstanding  the 
change  in  the  relation  between  the  credltoi-^  and  the 
principal  debtor.  This  depends  upon  the  effect  of  a 
clause  which  is  introduced  into  the  agreemccit,  making 
that  new  relation  between  the  creditors  and  the  prin- 
cipal debtor,  and  reserving  the  remedies  of  the  creditois 
as  against  the  surety. 

It  does  not  appear  from  any  information  that  I  have 
received  from  the  Bar,  or  any  which  I  have  been  able 


(a)  4  Adol  *  EB.  675. 
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to  obtain,  that  there  is  imy  diBtinct  decision  reported 
upon  the  point;  but  the  law  on  that  point  has  been 
iiequently  declared  by  Lord  Eldon,  who,  upon  vari- 
ous occaeione  on  which  he  seems  to  have  referred  to 
it,  always  noticed  the  case  which  he  distinguished  as 
"  Richard  Burkit  Case"  That  case  was  mentioned  on 
several  different  occasions.  The  first  time  I  find  it 
mentioned  is  in  English  v.  Darley  (a),  and  there  it  was 
*aid,  "  Mr.  Richard  Burh  being  co-surety  for  an  an- 
nui^,  the  grantee  gave  time  to  the  principal,  and  yet 
B^ed,  that  Mr.  Burke  was  not  relieved  thereby, 
though  the  principal  was;  but  it  waa  answered,  that 
the  grantee  could  make  no  demand  upon  the  co-surety* 
because  he  must,  by  so  doing,  enforce  a  payment  from 
the  principal  contrary  to  the  agreement." 

From  this  statement  it  may  be  justly  inferred,  that 
if  the  giuntee,  in  giving  time  to  the  principal,  bad  re- 
served to  himself  the  right  to  enforce  payment  from 
the  principal  at  the  instance  of  the  surety,  the  surety 
Tould  not  have  been  released.  But  it  does  not  appear 
that  there  was  any  such  decision ;  on  the  contrary  it 
appears,  that  the  surety  was,  in  that  cas^  considered  to 
be  released}  which  would  not  have  been  the  case  if  the 
remedy  had  been  reserved,  and  that  is  all  that  is  said 
No  doubt  it  is  to  be  inferred,  that  if  that  remedy  had 
been  reserved,  there  would  not  have  been  relief. 

The  case  is  agun  mentioned  in  Ex  parte  Gifford  (b), 
ud  there  Lord  Eldon  is  reported  to  have  said,  "  As 
to  the  receipt,  the  creditor  contends,  there  is  no  dif- 
ference whether  there  is  an  express  reservation  of  the 
lemedies  agunst  the  co-sureties ;  but  that  distinction 
has  been  taken.  At  the  rime  of  '  Mr.  Richard  Burhe'a 
case,' 
(o)  8  Bot.^  I'ullrr,  p.  62.  (4)  6  Fm.  p.  608. 
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COM,'  Lord  TTiurhw  admitted,  that  if  there  is  a  reserve 
of  the  remedies  agiuost  the  others,  there  is  consent 
of  the  party  with  whom  the  compot^ition  is  made, 
and  if  out  of  that  a  demand  arises  agoiast  him,  it  is 
demand  which  began  to  exist  with  bis  consent,  expressed 
in  the  terms  of  the  contract,  and  under  some  circuiti- 
atances,  wisely  and  prudently  given ;  for  the  party 
would  not  have  entered  into  the  contruct,  unless  lie 
wa«  allowed  to  contract  for  that  remedy  over  against 
tbe  co-Boreties." 


That  case  of  Ex  parte  Gifford  was  referred  to  in  the 
«ase  of  NichoUon  v.  JtevilUa),  and  upon  that  it  was 
ai^ed)  that  Lord  Eldtm  had  expressed  an  opinion,  that 
a  joint  debtee  might  release  one  of  hie  debtors,  nnd  yet, 
by  urang  some  language  of  reservation  in  the  agree- 
ment between  himself  and  such  debtor,  keep  his  re- 
medy entire  against  the  otherB,  even  without  consulting 
them.  The  doctrine  implied  in  this  agreement  wm 
not  approved  of  by  the  Court  of  Queen's  Bench,  and 
it  certainly  deserves  very  great  conuderntion,  whether, 
in  a  case,  where  there  would  not  be  a  release  of  the 
co^ebtor,  there  must  not  be  a  release  of  tlic  surety: 
however  that  was  not  the  point  that  was  raised  in  the 
case,  which  was  of  a  co-debtee  and  not  of  a  surety. 

In  the  case  of  BouUbee  v.  Stubb*  {h),  which  was 
much  referred  to,  the  question  seems  to  Imvc  been, 
whether  certiun  words  in  the  agreement  between  the 
creditor  and  the  principal  debtor  amounted  to  a  reserv- 
ation of  the  remedies  against  tbe  surety,  nnd  Lord 
£ldon  (c)  stud,  that  if  the  meaning  of  the  words  "  with- 
out prttjudice  to  any  security"  held,  was,  thnt  the  trans- 
acdon 


(<i)  4  Adol.  4-  Elt.  67.'>. 
(A)  le^M.  sa 


('■)  "'■  I 
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action  should  liquidate  the  boad  on  which  alone  the 
8nre^  was  liable,  but  should  not  prejudice  the  cre- 
ditor's right  on  other  securities  in  hia  hand :  —  "If  that 
IS  the  meaaiug  of  the  transaction,  it  puts  an  end  to  the 
right  agunst  a  surety ;  if,  on  the  other  hand,  the  object 
was  to  give  as  extensive  a  remedy  as  was  given  in  Mr. 
Burke'a  case,  then  that  case  and  manj  others  must 
govern  "  the  case  then  before  him.  In  mentioning  the 
same  case,  in  a  subsequent  part  of  the  same  report  (a), 
he  expresses  himself  thus :  —  "It  is  clear,  that  if  he 
(the  principal  debtor)  might  have  been  forthwith  sued, 
and  execution  had  against  him,  as  the  fruit  of  that  suit, 
the  surety  is  not  injured ;  and,  on  the  other  baud,  that, 
in  general,  if  time  is  given  to  the  principal,  the  surety 
is  dischai^^  The  objection  to  the  reserve  of  remedy 
agunst  the  surety  consists  in  the  interest  the  principal 
has,  that  the  surety  shall  not  be  applied  to.  It  is  said, 
that  the  principal  cannot,  by  contract,  deprive  himself 
of  ^e  benefit  derived  from  that  forbearance  j  and  there 
certMnly  have  been  decisions,  that,  if  time  is  given  to 
the  principal  reserving  the  right  to  go  agtunst  the 
surety,  the  principal  cannot  raise  the  objection  upon 
his  right  to  time  as  against  the  surety ;  as  there  is  the 
contract  of  the  principal,  arising  out  of  the  contract  for 
Kserve  against  the  surety,  that  the  latter,  if  the  creditor 
goes  against  him,  shall  not  be  deprived  of  the  benefit  of 
the  contract  as  against  the  principal  That  was  Burke'a 
case,  as  to  which  I  will  look  at  the  note  I  have.  If  the 
contract  for  reserve  against  the  surety  prevents  his  re- 
medy against  the  principal,  that  contract  for  reserve 
will  not  do;  but  the  question  is,  whether  it  does  in 
law  deprive  the  surety  of  that  benefit." 

In  that  case,  the  surety  was  protected,  as  I  under- 

Btind  it. 

I  think 

(a)   18  Vcseg,  80. 
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I  think  it  le  very  much  to  be  i^retted,  that  we  have 
no  account  of  what  was  the  result  of  Lord  Jildon'a 
looking  at  that  case ;  and  I  e&j  this  rather  because  it 
clearly  appears,  that  there  was  a  deciuon  in  Boultbee  v. 
Stubbt.  It  not  only  appears  from  the  report  in  Vesei/, 
but  also  in  a  subsequent  case  of  The  Sank  «/  Ireland 
T.  Jieresford(a),  where  Lord  Eldon,  after  siiying,  tbat 
where  a  creditor  gives  time  to  the  principnl  debtor, 
without  the  concurrence  of  the  surety,  the  Eurety  is 
discharged,  adds,  "  But  special  circumstaucea  may 
vary  even  that,  as  in  the  case  in  18  Veseij,  wliich  I 
ought  not  to  rely  upon  aa  authority,  being  a  decision  of 
my  own,  but  Trhich  was  sanctioned  by  a  deciBton  of  Lord 
Tkurlow."  He  seems  in  both  cases  to  hare  considered, 
that,  in  his  mind,  at  least,  there  had  been  a  dccieion 
upon  that  particular  point,  but  which,  if  it  does  exist, 
has  certtunly  never  been  found. 

The  coGe  cited,  and,  so  far  aa  I  know,  the  last  upon 
that  subject,  is  Ex  parte  Glendinning{b);  and  there  Lord 
Eldon  addressed  himself  with  the  utmost  possible  pre- 
cision, to  the  very  point  in  a  way  which  1  have  no 
doubt  he  meant  "  If  a  man  (he  eaye)  by  deed  agree 
to  give  his  principal  debtor  time,  and  in  the  deed  ex- 
pressly stipulated  for  the  reservation  of  all  bis  remedies 
ttg^nst  other  persons,  they  shall  still  remain  liable,  not- 
withstanding the  arrangement  between  theii'  principal 
and  the  creditor."  Now  he  does  not  etate  the  principle, 
or  the  reason,  upon  which  that  was  done,  bat  lie  immedi- 
ately goes  on :  —  "  but  if  the  creditor  do  not  reserve  his 
remedies,  the  deed  will  operate  as  a  disch^irj^e  to  the 
sureties,  which  rule,  I  conceive,  is  founded  upon  this 
maxim,  that  it  is  ^^nst  conscience  and  equity  that 
you  should  put  persons  in  a  situation  in  which  tliey 

have 
(a>  G /Jom,  p.  23a  (i)  J?uot-,p.jl3. 
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hiiTe  not  contracted  to  be  placed.  It  ci&y  be  Baid, 
the  surety  is  not  injured  by  the  creditor's  arrange- 
loeot  with  tlie  debtor,  and  in  many  cases  tbe  com- 
promise DIS7  happen  to  be  extremely  advantageous  to 
him.  Bat  this  is  no  answer  to  a  surety,  who  stands 
upon  his  contract.  Beddes,  it  is  evident,  creditors 
would  not  pursue  their  action  with  the  same  pressure 
or  activity,  if  they  were  not  urged  on  by  the  consider- 
ation that  any  laches  on  their  part  would  discharge  the 
Buretiea."  Then  he  says,  "  ever  since  Mr.  Bickard 
Btirh^a  case,  the  law  has  been  clearly  settled,  and  it 
ia  now  perfectly  understood,  that  onless  the  creditor 
reserve  his  remedies,  he  discharges  the  surety  by  00m- 
poonding  with  the  principal,  and  tbe  reservation  must 
be  upon  the  face  of  the  instrument  by  which  the  parties 
make  the  compromise ;  for  evidence  cannot  be  admitted 
to  explain  or  vary  the  effect  of  the  instrument." 


There  can,  therefore,  be  no  doubt  at  all  of  what 
the  clear  expression  of  liorA  £ldon'B  understanding  of 
the  law  was  in  that  matter. 

In  this  case  before  me,  there  was  a  very  material 
■Iteration  in  the  relation  subsisting  between  tbe  creditor 
and  the  principal  debtor,  and  I  own,  that,  in  the  absence 
of  authority,  I  should  not  have  thought,  that  the  reser- 
vation of  the  right  of  the  creditors  against  the  surety 
prevented  that  change  of  relation  from  making  a  very 
material  change  in  the  position  of  the  surety ;  but  the 
words  used  by  Lord  Eldon  on  so  many  occasions  during 
the  period  of  nearly  twenty  years,  make  it,  I  think, 
imperative  upon  me  to  consider,  that  what  he  there 
states  is  the  law  as  administered  in  this  Court  (a). 

lam 

(a)  Note.  —  See  also  Mattbti  v.  Contain,  I  Man.^  Ryl.  549.  i 
ifidioU  Y.  yorru,3Bam.  J-  Ad.  41. 
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I  am  therefore,  as  I  ooDceiTe,  bound  to  give  the 
FlniDtiffd  the  benefit  of  it,  eo  far  at  least  as  to  Becurc  to 
them  the  fruit  of  the  suit,  if  the  hiw  Bhould  ultimatcl;^ 
be  established  in  their  favour;  but  I  do  not  think  it 
would  be  right  for  me  to  interfere  hj  appointing  a 
Keceiver,  if  the  Defendant  can  find  fitting  or  sufGcient 
aecurity  la  the  meanwhile.  I  therefore  think  this  mo- 
tion muat  stand  over  for  some  time,  to  give  the  Defend- 
ant an  opportunity  of  offering  security  to  the  Flaiatilfj, 
for  the  payment  of  such  sum  of  money  as  they  may 
ultimately  appear  entitled  to  recover  id  this  suit  out 
of  her  separate  estate. 


Mr.  RoupeU  having  stated  that  Mrs.  Homan  was  un- 
able, in  consequence  of  the  pendency  of  other  suits,  to 
give  security, 

The  Mabteb  of  the  Rolls  nude  the  order  for  a 


Note.  —  Op  appeal,  the  Lord  Chancellor,  on  ihc  M  th  of  M- 
rwri/  1851,  held  (without  deciding  the  point  of  law)  tiiat  the  c™--b 
wBE  too  doubtrul  to  Tarrant  the  appointmeut  or  a  Itccciver.  See 
3  Mac.  4  Got.  3TS. 
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HOLLOWAY  V.  HOLLOWAY. 

npHE  Plaintiff  Thomas  HolloKay  h&i  for  eome  few 
-'-  years  mode  asd  sold  pills  and  ointmcntB  at  244, 
Strand,  under  the  name  of  "  JJoUotcai/'e  pills  and  oint- 
ment," and  had,  aa  he  stated  in  his  affidavit,  expended 
nearly  150,000/.  in  making  them  known  and  estabUehing 
a  connexion  for  the  sale  thereof.  The  wrappers  and 
pamphlets  contained  extravagant  representations  as  to 
the  universal  curative  effects  of  those  medicines.  Hie 
brother,  the  Defendant  Henry  Hollinoay,  had  recently 
commenced  selling  pills  and  ointment  at  210,  Strand, 
under  a  similar  description  of  "  H.  HoHoway'&  ^lls  and 
ointment."  The  pill-boxes  and  pots  were  similar  in 
fonn  to,  and  the  labels  and  wroppeiB  were  copied  from, 
those  used  by  the  FlaintiiT. 

Under  these  circumstances,  the  Plaintiff  filed  his 
bill,  praying  an  injunction  to  restr^n  the  Defendant 
from  selling  any  pills  or  ointment  described  as  or  pur- 
porting to  be  "  Hollotcat/'B  pills,"  or  "  HoUoway'i  oint- 
ment," or  "  H,  HoUoway'a  pills,"  or  "  H.  HoUoway'A 
omtment,"  in  boxes  or  pots  having  labels  bo  contrived  or 
expressed,  as,  by  colourable  imitation  or  otherwise,  to 
represent  the  pills  or  ointment  sold  by  the  Defendant 
to  be  the  same  pilla  or  ointment  as  were  sold  by  the 
PlunUff. 

A  motion  was  now  made  for  an  injunction,  and,  in 

support  of  it,  many  affidavits  were  filed  proving  the 

above  case.     One  of  the  witnesses,  Coyneau,  a  printer, 

stated,  that  the  Defendant  had  employed  him  to  make 

/*  3  liamphlets 
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pftmphlets  to  be  used  as  directioD  papers  Mund  the  piUs 
and  ointment,  and  that  the  Defendfuit  produced  two  of 
the  Flaiatiff'e  pamphlets  which,  "  the  Defendant  in- 
formed him,  were  used  as  direction  papers  by  the  Plain- 
tiff for  his  celebrated  pills  and  ointment,  and  the  Defend- 
ant requested  the  witness  to  use  the  last-mentioned  pam- 
phlets as  models  or  guides  for  preparing  the  pamphlets 
BO  to  he  prepared  by  him,  the  Defendant  expressing  his 
wish,  that  they  should  be  as  nearly  similar  to  those  of 
the  Plaintiff's,  in  language,  arrangement  and  erery 
other  respect,  as  possible,  without  bdng  actual  copies, 
in  order  that  tbey  might  pass  with  the  public  as  the 
identical  pamphlets  or  direction  books  used  by  the 
Plaintiff,  the  Defendant  informing  the  witness,  that  it 
was  his  intention  to  bring  out  a  pill  and  on  ointment  of 
his  own  to  be  called  *  Holhway'a  pills  and  ointmont,' 
and  Uiat  his  object  was  to  ensure  the  sale  of  bis  pills 
and  ointment,  for  the  pills  and  ointment  made  by  the 
Pliuntiff,  without  the  chance  of  detection." 

Another  witness  Hall  stated,  "  that  he  had  asked  the 
Defendant  whether  the  pills  and  ointment  intended  to  be 
sold  by  him  were  got  up  for  sale  in  such  a  manner  ne  to 
imitate  those  of  the  Pluntiff,  in  answer  to  which  the 
Defendant  sud,  tliat  he  had  prepared  his  pills  and  oint- 
ment and  made  them  up  for  sale,  in  a  manner  to  re- 
semble so  closely  those  of  the  Plaintiff  that  tbey  could 
be  sold  for  those  of  the  Plaintiff  and  on  his  remarking 
that  the  Defendant  put  an  H.  before  the  wonl  *  Hol- 
fotcay's,'  the  Defendant  said  that  would  never  be 
noticed." 

Another  witness  SEud,  he  asked  the  Defendant,  "  how 
he  intended  to  mani^e  about  advertising,  in  answer  to 
which,  the  Defendant  stated,  that  his  brother  (meaning 
the  FUintiff )  advertised  enough  for  him  at  present." 

Mr 
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Hollo  vr  AT 


Mr.  Turner  and  "Mx.  S.  MilUr,  in  support  of  the  mo> 
tion,  argued,  that  the  Plaintiff's  aflidante,  which  were 
nnanswered,  estahliahed  a  dear  case  of  deliberate  fraud 
on  the  part  of  the  Defendant.  That  he  had  no  right  to  Hollow  at. 
■ell  hia  medicines,  in  such  a  way  as  to  induce  the  pnhlic 
to  heliere,  they  were  buying  the  Pltuntiff's  medidne, 
and  it  was  plun  he  did  so,  for  he  had  not  only  copied  the 
labels,  boxes,  &c  of  the  Plaintiff,  but  had  openly  avowed 
lus  object.  They  contended  that  this  case  came  within 
die  prindple  of  the  detnded  cases,  Knott  t.  Morgan  (a). 
Croft  v.  Day  (b),  and  that  an  injunction  ought  to  be 
panted  to  prevent  the  continuance  of  the  fivud. 


Mr.  BoupeU  and  Mr.  F.  White,  for  the  Defendant 
The  Defendant  has  a  right  to  sell  his  pills  and  ointment 
as  "  H.  Holloteay'B  pills  and  ointment."  If  it  were  other- 
wise, the  Plaintiff  has  disentitled  himself  to  the  assist- 
ance of  the  Court,  by  the  deceit  he  has  attempted  to 
practise  on  the  public.  It  is  impossible  to  give  credit 
to  the  representations  in  his  pamphlet-.  He  says,  that 
the  pills  and  ointment  will  cure  all  the  diseases  in  the 
wwld :  he  states  that  they  have  been  recommended  by  the 
&culty,  and  passes  himself  off  as  a  "  Professor,"  of  which 
thoe  is  not  the  slightest  pToo£  The  case  is  like  Fiddmg 
V.  Bmo  (c),  where  the  Fluntiff  bad  made  a  new  sort  of 
mixed  tea,  and  sold  it  under  the  name  of  "  ffouqua^B 
nuxtnre ; "  bat  as  he  had  mode  false  statements  to  the 
pnhlic,  as  to  the  teas  of  winch  his  mixture  was  composed, 
and  as  to  the  mode  in  which  they  were  procured,  the 
Court  refused  to  restrain  the  Defendant  irom  selling 
tea  under  the  same  name,  until  the  Pl^ntiff  had  estab- 
lished  lus  title  at  law.  Sir  X.  Shadwell  there  said :  — 
"  As  between  the  Ftuntiff  and  the  Defendant,  the  course 
pursued 


(a)  8  Keen,  213. 
(6)  TSeaBart,M. 


(c)  a  SinKiu,  477. 
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pursued  by  the  Defendant  has  not  been  a  proper  one: 
Lut  it  is  a  dear  rule  hud  down  by  courts  of  cciuity,  not 
to  extend  their  protection  to  persons  whose  cope  is  not 
founded  in  truth.  And,  as  the  Plaintiff,  in  this  cnse,  has 
thought  fit  to  mix  up  that  which  may  be  true  with 
that  which  is  false,  in  introducing  his  tea  to  llie  public, 
my  opinion  is,  that  unless  he  establish  his  title  at  law, 
the  Court  cannot  interfere  on  his  behalf  "{a). 

So  again  in  Perry  v.  Truefit(b),  where  the  Plaintiff, 
li,-t\  iug  represented  a  composition  invented  by  one  Lm- 
thiiit  as  being  made  from  the  receipt  of  Von  Blumaihach, 
npjiiieJ  for  an  injunction,  the  Court  said;  — "When 
ive  see  the  representations  made  by  Mr.  Periy,  I  think 
tliciy  are  conclusive  agunst  him  on  this  application.  I 
entiiely  agree  with  the  obacrvations  made  by  the  Vlce- 
Clmncellor  of  England,  in  the  case  of  Piddimj  v.  How, 
relative  to  Howqua^e  mixture  of  tea.  I  do  nut  think  it 
is  ii  favourable  case  for  the  interposition  of  tliis  Court, 
to  say  the  least  of  it,  when  a  party,  having  bought  a 
secret  invented  by  a  Mr.  Leathart,  represents  to  his 
customers  and  the  world,  that  his  'admirable  compo- 
sitJoQ  is  made  from  an  original  recipe  of  the  learned 
/.  F.  Von  Blumettbach,  and  was  recently  presented  to 
the  proprietor  by  a  very  near  relation  of  that  illustrious 
physiologist.'" 

In  both  these  cases  the  injunction  was  refused,  and 
the  PlunUff  left  to  his  remedy  at  law.  The  same 
course  ought  to  be  followed  in  the  present  case,* 

The  Plmntiff  has  been  guilty  of  great  liichcs,  in 
bringing  forward  his  case,  and  the  Defendant  has  not 

had 

(n)  8  Simont,  p.  480.  (b)  6  Btavcn,  66.; 
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Iiad  an  opportunity  of  Answering  the  affidavits  which       1850. 

the  Plaintiff  has  taken  his  own  time  in  procuring.  ^T^'''^*' 

■^  °  Hollow*' 

The  Master  0/ Me  Rolls,  (without  henring  a  reply.)  Holuom  v 
This  case,  upon  the  evidence  before  me,  ie  perfectly 
clear.  The  Defendant's  name  being  Jiolloicay  has  a 
right  to  constitute  himself  a  vendor  of  ffolloway's  pills 
and  ointment,  and  I  do  not  intend  to  say  any  thing 
tending  to  abridge  any  such  right.  But  he  has  no  right 
to  do  so  with  such  additions  to  his  own  name  as  to  de- 
ceive the  public  and  make  them  believe  that  he  is  selling 
the  FluntiST's  pills  and  ointment.  The  evidence  in  this 
case  clearly  proves,  that  pills  and  ointment  have  been 
sold  by  the  Defendant,  marked  in  such  a  manner,  that 
pertions  have  purchased  them  of  t)ie  Defendant  believing 
that  they  were  buying  the  goods  of  the  PUintiff ;  and 
for  proof  of  the  fraudulent  conduct  of  the  Defendant,  I 
need  only  refer  to  the  affidavits  oF  Coyneau  the  printer 
and  of  HalL  Can  any  thing  be  more  clear  than  what 
they  state?  'iHie  first  states  that  the  Defendant  brought 
the  Plaintiff's  pamphlets  as  models  for  prei>aring  his 
own,  and  directed  him  to  prepare  his,  the  Defendant's, 
"as  nearly  similar  to  those  of  the  Fluntiff,  in  language 
and  arrangement  and  in  every  other  respect,  as  possible, 
without  being  copies,  in  order  that  they  might  pass  with 
the  public  as  the  identical  pamphlets,"  &c  used  by  the 
Pluntiff.  The  Defendant  also  informed  him  that  his 
object  was  to  sell  "his  pills  and  ointment  for  the  pills 
and  ointment  made  by  the  Plaintiff,  without  the  chance 
of  detection." 

I  think  this  as  clear  and  as  plainly  avowed  a  fraud 
as  I  ever  knew.  I  do  not  moan  to  say  that  I  have  auy 
sort  of  respect  for  this  sort  of  medicines.  I  have  none ; 
but  the  law  protects  persons  from  fraudulent  misrepre- 
eentalionB,  and  this  is  a  species  of  property  which  the 

law 
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I(4,'i0.       law  does  allow,  and,  so  long  as  tha  law  rect^niscs  it,  it 


IIoLLUWAl 


must  be  protected,  and  persons  in  the  situation  of  the 
Defendant  will  not  be  allowed  to  practise  a  fraud  like 
HoL,.ow»r.   ^^^^  ^^^^  oompliuned  of. 

The  only  thing  that  I  have  had  the  least  doubt  about 
was,  whether  the  Defendant  may  not  have  been  bodio 
what  pressed  in  point  of  time.  I  can  eaaly  remedy  all 
difficulty  as  to  that,  by  giving  liberty  to  the  Defendnnt 
to  move  to  dissolve  the  injunction. 

Mr.  Turner.  The  Defendant  can  move  witbont 
leave. 

The  Master  of  the  Rolls.  But  I  wish  it  to  be 
expressed  on  the  face  of  the  order,  in  order  to  shew 
that  he  may  have  been  under  some  difficulty.  Let  t))e 
order  be  prefaced  by  a  statement,  that  the  Defendant 
alleging  that  he  has  not  had  sufficient  time  to  answer 
the  affidavits,  he  is  to  be  at  liberty  to  move  to  dissolve 
the  iitjuDCtim. 
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ZULUETA  I).  VINENT. 


^HE  case  came  on  upon  genera]  demurrer  to  the   A  Mining 
■     whole  bill.  Conpmym 

Cw)a  luiil. 


Mr.  Lloyd  nnd  Mr.  ffillcoek,  in  support  of  the  de- 
murrer. 

Mr.  learner  and  "Mi.  Shadwell,  contri. 

77le  Mastbb  of  the  Bolls  reserved  Us  judgment. 


for  same  li 
tomcd  ti 

toZ.  inion- 


o  fiir- 
nished  the 
money  For  the 
necessary  sup- 
plie&.    A  con- 
siderable debt 
having  thus 
became  due 
from,  the  (.1 


pany  to 
the  ore 
snddent 
In    this   case,   the   Defendant   Antonio    Vinent    has  signeil  i 


The  Master  of  the  Rolls. 


7.., 


brought  an  action  against  Messrs.  Zulueta  &  Company,   y  ^i,^ 
the  Flaintifi&i  to  recover  sums  of  money  which  are  due,  brought  an 
or  churned  to  be  due,  under  very  difierent  rights.     One  z.  for  tim 
object  of  it,  is  to  recover  a  oert^n  balance,  which  he  pw'eeds.    z. 
alleges  to  be  due  from  the  PlaintiitB  to  him  on  account ;   filed  his  bill 
the  other  object  is,    to  recover  the  proceeds  of  two  J?""^.^ "'"    , 
eeveral  cargoes  of  goods,  which  were  consigned  to  the   v.,  alltgi'nf; 
Phdntifife  by  him  in  the  month  of  September  1848,  and  eonEimim'enw 
the  other  in  the  month  of  Januarv  1849.  were  the  pro- 

pertj  of  the 
Compnrv.and 
The    though  made 
in  the  name 
of  F^  were  raade  bj  the  Company,  and  on  their  account  and  for  their  bcnerit,  niiJ 
placed  to  their  account,  and  aeektng  to  reatrsin  the  action  and  have  the  iu'<  omit 
taken.     The  Court  held  that  the  biJI  atated  a  lufficient  equity,  and  o7en-til<< [  :i  de- 
murrer of  K.  to  the  bill. 

Demurrer  for  want  of  parties  overruled,  on  the  eround  of  the  Btatenn-rrs  in 
the  bill,  as  to  his  ignorance  of  the  changes  which  had  taken  place  in  t3ic  |j:irtii.'a 

o  the  inexpediency  of  a  Defendant's  demurring 
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The  bill  prays,  what  I  presume  ib  the  main  object,  an 
iDJiinctioD  to  reEtrain  the  proceeding  of  this  action 
brought  on  those  several  acconnts ;  and  it  also  prays 
for  certain  accounts  to  be  directed  as  between  tiic  Plain- 
tiffs and  the  Defendants  respectively. 

Now  I  muBt  own,  thot  there  is  so  much  of  allega- 
tion, charge,  and  also  of  prayer  in  this  bill,  ^vliich,  it 
seems,  cannot  be  sustiuned  upon  the  record  as  it  stands ; 
and,  moreover,  so  much  of  indistinctness  and  ambiguity 
in  some  of  the  allegations,  which  are  introduced  to 
support  the  relief  which  the  PkintiflM  claim,  that  it 
seems  to  me  to  have  been  a  very  reasonable  tiling  to 
put  in  this  demurrer,  and  to  take  the  opinion  uf  the 
Court  u[K)n  the  record  as  it  stands.  I  think  tlic  result 
of  it  cannot  but  be  beneficial,  not  only  to  the  Defend- 
ants, but  to  the  Plaintifis,  whose  attention  having  been 
brought  to  the  nature  of  the  record  and  to  the  cinims, 
and  the  ground  on  which  the  claims  are  supported, 
and,  if  this  biU  goes  on,  they  will  very  probsibly  put 
this  matter  in  quite  a  different  shape  to  what  it  bears 
at  present,  I  do  not  think  the  Defendants  arc  in  the 
least  to  be  blamed  for  demurring. 

I  know  that  Sir  Anthony  Hart  used  to  say,  it  was 
foolish  to  demur,  instead  of  letting  an  imperfect  bill  go 
on,  to  see  what  the  Plaintiff  can  make  against  you :  if 
you  demur,  the  probability  is,  they  will  have  the  oppor- 
tunity of  putting  the  matter  in  a  proper  shape.  That 
is  the  advice  I  have  heard  Sir  Anthony  Hart  give  on 
some  occasions  that  have  occurred,  and  was  found 
to  be  extremely  valuable ;  and  I  am  not  at  all  Bure  I 
should  do  any  injury  to  the  Plaintiffs  by  allowing  this 
demurrer. 

Bat 
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But  the  question  it,  whether  the  demurrer  ought  to 
be  allowed;  and  upon  a  general  demurrer  the  questioa 
U,  whether  there  ia  any  relief  which  can  he  ohtuned  on 
this  record.  I  believe  there  are  some  parte  of  it  on 
which  no  relief  can  be  obtained.  For  instance,  I  can- 
not understand  how  an;  relief  is  founded  on  this  alle- 
gation :  it  is  alleged  in  the  bill,  that  the  account  between 
the  Plaintiffs  and  Vineitt  had  its  origin  in  credit  Tolun- 
tarily  given  by  the  Fiaintifid  to  Vinent,  at  the  direc- 
tion of  their  conetituentB  the  Mining  CompaAy,  and 
that  the  PlaintiSs  were  at  lihertj,  at  aaj  time,  to  cancel 
the  credit.  I  cannot  at  all  agree  to  that.  It  has  been 
admitted  by  Mr.  Turrur,  that  that  is  not  to  be  sus* 
tnined,  and  Mr.  Shadtcell  Bfud,  that  if  that  had  been 
the  only  question,  probably  it  would  never  have  been 
brought  to  this  Court  at  all.  Upon  that  account  I 
think  it  is  to  be  considered,  for  any  thing  that  appears 
upon  this  record,  that  the  1260/.  Ought  to  be  paid;  but 
that  is  not  the  question  now. 


As  to  the  other  points,  look  at  the  case,  and  how 
does  it  stand  ?  Can  there  be  no  relief  in  such  a  case  as 
this?  Here  is  an  account  subsisting  between  this 
Mining  Company  at  Cuba  and  this  mercantile  house  in 
London.  It  has  gone  on  precisely  in  the  manner  usual 
between  merchants  in  England  and  merchants  in  the 
Welt  India  colonies;  where  generally  the  consignee 
takes  care  to  have  some  security  that  the  consignments 
■  shall  be  made  to  him.  Mr.  Lloyd  says,  that  there  is 
no  provision  for  thb  in  the  present  case,  and  that  it  is 
not  even  allied.  However,  there  were,  in  this  cose, 
advances  of  money  for  supplies  made  by  the  house  in 
this  coimtry;  on  the  other  band,  consignments  were 
made,  which  were  set  off  agtunst  the  sums  advanced  for 
supplies,  and  a  large  debt  in  that  way  accrued  due. 
Th«n,  at  a  particular  moment,  the  consignments  are 
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made  Dot  in  the  name  of  the  Company,  but  of  llTtent. 
The  allt^tion  in  the  bill  is,  that  these  cargoes,  the 
produce  of  the  minea  ao  coneigned,  were,  in  fact,  the 
property  of  the  debtora,  aod  belonged  to  thu  Company, 
that  the  coDBignnieats,  though  made  tlirough  the  me- 
dium of  Vinent,  were  consignmenta  made  by  the  Com- 
pany, and  on  their  own  accoant,  and  fur  their  benefit, 
and  placed  to  their  account,  and  yet,  it  is  insisted, 
that  Vinent,  the  person  who  does  thia,  is  to  be  allowed 
to  carry  on  aa  action  for  the  recovery  of  those  proceeds. 

I  cannot  Bay  that  I  am  at  all  satufied,  that,  in  that 
state  of  things,  relief  may  not  be  ^Ten  in  this  Court, 
and  as  some  relief  may  be  obbuned,  I  think  that  this 
general  demurrer  cannot  be  allowed. 

It  is  said  that  this  bill  is  multifarious.  Now,  as  I 
said  before,  I  think  that  the  Defendant  Ims  some  reason 
to  complain  of  the  ambiguity  and  indistinctneBs  in 
many  of  the  allegations  and  charges  contained  in  the 
bill;  but  upon  the  charges  which  are  made  here,  it  mny 
be  absolutely  necessary  to  know,  what  it  was  that  might 
be  coming,  or  was  due,  to  Vinent  upon  the  dctennination 
of  the  question,  whether  the  proceeds  of  those  cargoes 
should  be  applied  in  liquidation  or  reduction  of  the 
account,  and  I  do  not  think  the  bill  can  be  considered 
as  multifarious  on  that  account. 

Another  objection  ia  made  here  for  want  of  parties ;  . 
but  there  ia  so  much  stated  in  the  bill,  as  to  the  ignor- 
ance of  the  Pluntiffs  in  regard  to  the  chnni^cs  that  have 
taken  place  in  the  parties  interested,  that  I  cannot 
think,  in  thie  stage  of  the  cause,  that  can  be  considered 
a  auffident  objection. 

I  therefore 
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I  therefore  feel  myself  bound  to  ovemile  thie  de-       1849. 
murrer ;  but  I  must  say,  at  the  same  time,  that  there     '"^"'^""^ 
is  BO  much  ground  for  it  that  I  aball  overrule  it  with- 
out costs. 


Vl>KST. 


I  expect  to  hear  there  will  probably  be  an  ameiid- 
meDt  of  this  bill,  and  that  it  will  come  forward  in 
1  Tery  different  shape.  I  hope  if  it  is  brought  forward 
again,  that  the  points  will  be  so  distinctly  stated,  that 
we  may  know  what  it  is  we  have  to  discuss,  and  to  de- 
cide upon. 

I  overrule  the  demurrer  without  costs. 


The  bill  in  this  case  was  extensively  amended.     The         iwo. ' 

Defendants  put  in  their  answer,  and  moved,  upon  the  \2.\9.2\.  ->t. 
merits  confessed  therein,  to  dissolve  the  common  in-  IS5I. 

junction  which  bad  been  granted  for  want  of  answer. 

Mr.  Lloyd  and  Mr.  Willcock,  in   support  of  the 
motion. 

Mr,  Turner  and  Mr.  Shadwell,  contri. 

The  Master  of  the  Kolls  rescr\'cd  judgment. 


The  Master  of  the  Rolls. 

In  this  case,  an  injunction  was  obtained  to  restrain 
the  Defendant  Vinent  from  proceeding  at  law  against 
the  Plaintiffs  to  recover  a  balance  which  he  alleged  to 
be  due  to  him.  The  Defendant  Vinent  having  put  in 
his  answer,  obtained  an  order  nut  to  dissolve  the  in- 
junction. 
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jaactioa.  The  FlalntilFd  undertook  to  shew,  and  bavc 
shewa,  catije  upon  the  merita ;  imd  the  questioa  noir 
is,  whether  the  iDJuactloa  ought  to  be  sustained  or 
difisolved. 

Tho  bill  praye,  that  aa  account  may  be  taken  of  the 
dealings  and  transactions  between  the  Flntntiffs  and 
the  Defendants,  stated  to  be  the  owners  of  the  San  Jose 
mine,  in  the  laknd  of  Cuba,  and  a  declaration  that,  if 
the  balance  shall  appear  to  be  in  favour  of  the  Plnin- 
tiffs,  they  may  be  at  liberty  to  apply  the  net  proceeds 
in  their  hands,  of  the  cargoes  of  the  ships  called  the  Gol- 
conda  and  the  Goldsmith,  in  satisfaction  of  the  balance 
alleged  to  be  owing  to  them,  in  priority  to  any  claim  of 
the  Defendant  Antonio  Vinent  upon  those  proceeds,  or 
any  part  thereof:  — tliat  an  account  miiy  be  taken  of 
the  proceeds  of  the  sales  of  the  same  cargoes,  tlic  Plain- 
tilFd  offering  to  pay  any  balance  thereof  which  may 
appear  to  be  owing  to  the  owners  of  the  mine :  — 
that  an  account  may  also  be  taken  of  all  dcalinga  and 
traneactiona  between  the  Fhiintiirs  nod  Antonio  Vinent, 
and  that  any  balance  appearing  to  be  in  the  Plaintiffs' 
favour  may  be  paid  to  them  by  Vinent ;  but  if,  upon 
taking  the  accounts,  there  shall  appear  t<)  be  a  balance 
of  the  cai^oes  in  &vour  of  Vinent,  then  tlint  the  enmc 
may  be  carried  to  the  credit  of  Viiunt's  account  with 
the  Flcuntiffa.  And  that,  in  the  meantime,  Vinent 
may  be  lestrained  by  injunction  from  prosecuting  any 
action  against  the  Plaintiffs,  for  the  rocuvery  of  tlic 
balance  of  their  accounts  with  him,  or  of  the  proceeds 
of  the  cai^oes  of  the  Golconda  and  Goldsmith,  or  any 
part  thereof. 

The  bill  states,  that,  before  the  year  1846,  the  Plain- 

tifTs  hod  commercial  transactions  with  the  owners  of  the 

San  Jose  mine  in  Cu^;  that,  in  the  year  184G,  the 

proprietors 
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proprietors  or  owiMra  of  the  mine  Tr«re  Joie  de  Onate,        1851. 
•nd  other  persons.  ^tf"''*^ 

It  alleges,  that  the  course  of  business  was,  for  the  Vinbht. 
owners  to  consign  and  send  shiploads  of  copper  ore  (the 
produce  of  the  mine)  from  St.  Jago  de  Ci^a  to  the 
FIainti&  in  this  country ;  that  the  cargoes  were  sold 
by  the  Flaintifid,  who  placed  the  net  proceeds  to  the 
credit  of  the  mine,  and  that  the  FlointifEa  accepted  and 
pud  bills  drawn  upon  them  by  the  owners,  and  also 
shipped  and  sent  to  Cttia  supplies  and  stores  to  be  used 
in  working  the  mine ;  and  that  by  these  means,  there 
was  a  numing  accoimt  between  the  Flunti^  and  the 
min^  or  the  owners  of  the  mine. 

The  bill  then  states,  that,  aboat  the  latter  end  of  the 
year  1846,  the  owners  of  the  mine  employed  one  Ccua' 
mayor  to  be  manager  of  the  mine,  and  that  Catatnm/or, 
as  agent  for  the  owners,  agreed  to  consign  to  the  Plain- 
tiSh  the  ores  which  were  the  prodaca  of  the  mine :  — 
that  he  was  to  draw  bills  against  the  consignments,  and 
it  was  clearly  tmderstood,  that  the  surplus,  if  any,  in 
the  Phuntifl»'  hands,  of  the  proceeds  of  the  consign- 
ments, should  remiuQ  at  the  disposal  of  the  owners  of 
the  mine,  and  that  the  deficiency,  if  any,  should  be 
covered  by  the  proceeds  of  other  con»gnmentB  to  be 
afterwards  made. 


The  bill  alleges,  that  the  transactions  were  conducted 
on  the  footing  of  this  agreement :  —  that  in  the  year 
1848,  there  was  a  fall  in  the  price  of  ores,  that  the 
ngent  Casamayor  became  bankrupt,  that  a  new  agent, 
Rtdz  de  Toledo,  was  appointed,  and  that  the  Plaintiffs 
became  very  greatly  in  advance  to  the  owners.  About 
the  same  time  Vinent  had  transitctioDs  with  the  owners 
of  the  mine,  or  some  of  tl:em,  in  Cuba,  and  also  with 

Vol.  XIIL  Q  tlie 
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tlie  FlaiatJift  in  Z«m&ii;  and  tbe  FlaiDtifTs,  ae  they 
say,  at  the  request  of  tbe  ownen  of  the  mine,  carried 
TarionB  sums,  aiisiiig  from  the  produce  of  the  mine,  to 
the  account  of  Vinent,  and  aptn  the  balance  of  the 
•oooimt  at  the  end  of  1848,  the  sum  of  1260/.  6«.  \0d. 
tqipeared  to  be  dae  to  VinenL  At  the  ^oie  time,  the 
Plaintifis  were  creditotB  of  the  ownen  of  the  mine  to  a 
very  large  amoont,  and  tbej  cbum  to  be  eatitled  to 
^iply  tbe  proceeda  of  any  fotoie  ahipmeot  to  the  liqui- 
dation of  what  waa  dae  to  them. 

But,  in  Stptember  1848,  a  quantity  of  ore  (the  pro- 
dace  of  the  mine)  was  about  to  be  ahipi)cd  and  sent  to 
England  in  the  ship  Golemuia.  Vittenl  directed  the 
Plaintiffi  to  insure,  and  Onatt  gave  notice  that  the  ehip 
would  soon  sail ;  bat  the  bill  of  lading  woe  made  in  tbe 
name  of  Vinent  alone,  to  the  PbuntiffH'  conaignmont, 
and  he  desired  the  PluntiK  to  take  charge  of  it  on  its 
arrival  and  to  sell,  pUdng  tbe  net  proeccds  to  Vinenf* 
account.  Tbe  Golconda  euled,  and  eoou  afterwards, 
Vitunt  shipped  by  the  ship  GoUtmith  another  cargo  of 
ore  (tbe  produce  of  tbe  mine)  in  his  uwn  name  to  the 
Plaintiffs'  oonsignment,  and  directed  tlie  I'laiDlifiii  to 
pUce  tbe  net  prooeeda  to  tbe  credit  of  his  separate 
account 

The  Golconda,  with  her  cargo,  arrived  in  this  country 
in  December  1848,  and  tbe  GoUtmth  m  April  1849. 
The  cai^oee  were  reo^ved  and  sold  by  the  Plaintiffs; 
that  of  tbe  Golconda  for  3384/.  Zt.  10'/.,  and  that  of 
the  GoUtmith  for  2925t  &t,  8<i  These  sums  the  Ploio' 
tiffs  claim  to  be  entitled  to  apply  in  satisfaction  of 
what  is  due  to  them  from  tbe  San  Jmi  mine  or  the 
owners  thereof;  and  the  question  to  be  now  considered 
is,  whether,  upon  the  answer  of  Vinent,  tliere  is  suoh 
sufficient  ground  for  supposing,  that  tlio  I'litiutifTd  may, 
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in  tbe  progrees  of  the  cause,  estabUsh  a  right  to  the 
equity  they  dum,  aa  to  make  it  proper  to  stay  the 
pcoosediugs  at  law. 

The  short  statement  of  the  Pluntifis  is,  that  a  very 
h^  balance  having  accrued  due  to  them,  in  the  course 
of  the  dealings  and  transactions  before  described,  and 
having  been  permitted  to  become  due,  on  the  faith  of 
reimbutaement  out  of  tbe  future  produce  of  the  mine, 
and  the  cargoes  of  the  Golconda  and  tlie  Goldimtk 
being  the  produce  of  tbe  mine  obtained  whilst  that 
balaooe  was  due,  tbe  Pluntifis  aie  entitled  to  have 
thdr  balance  pud  out  of  that  produce. 

The  FIwnti&,  in  supporting  their  chum,  assume,  that 
Catamt^or  was  no  more  than  the  agent  of  the  owners 
of  the  mine,  and  that  the  accoonts,  kept  with  him  and 
in  his  name,  were,  in  fact,  the  accounts  submsting  be- 
tween the  FUintife  and  the  owners  of  the  mine.  But 
the  answer  states,  that  Cafomayor  woe  not  a  mere  agent 
of  the  owners :  —  that  he  had  undertaken  to  supply  tbe 
fimds  necessary  for  tbe  working  of  the  mine,  and  also  for 
the  support  of  the  owners ;  and  as  a  security  for  repay- 
ment of  the  monies  be  advanced  for  such  supplies,  fae 
was  to  have  tbe  disposal  of  tbe  produce  of  the  mine ; 
and  further,  that,  in  pursuance  of  such  arrangement,  the 
ores  (the  produce  of  the  mine)  were  placed  at  his  dis- 
posal :  that  he  consigned  the  same  in  bia  own  name  to 
the  Flointifia,  who  honoured  his  bills  and  followed  his 
diieotion  as  to  the  appropriation  of  tbe  money  arising 
from  the  sale  of  the  produce  thereof;  and  that  the 
account  thus  arising  was  the  account  upon  which  the 
balance  accrued  due  to  the  Plaintiffs.  It  does  not 
clearly  appear  wiiat  was  the  arrangement  or  agreement 
which  was  subsisting  between  the  different  owners  of 
the  mine  tbenuelves ;  but  they  appear  not  to  have  been 
Q  2  in 
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in  good  circumstanceei,  and  to  have  been,  to  some 
extent,  dependent  od  Catamayor.  AVhco  lie  became 
boaknipt  ia  1848,  the  owners  were  thrown  into  great 
embarrasament,  and  it  was  determined  to  break  up  the 
former  arrangement,  whatever  it  mny  httvc  been,  and 
to  form  a  new  arrangement,  hj  establishing  an  anony- 
mous company  of  shareholders,  among  whom  the  interest 
of  the  former  owners  or  proprietors  were  to  be  dis- 
tributed. The  new  Company  ie  said  to  Imvc  been 
sanctioned  by  the  law  of  the  inland  of  Cuba,  and  tha 
Defendant  Vinent  was  one  of  the  new  eliareholders, 
and  was  named  president. 

I  collect  from  the  correspondence  and  the  answer, 
that  it  was  intended  that  the  mine  should  be  worked 
for  the  benefit  of  the  new  Company,  and  that,  although 
some  provision  was  made  for  the  creditors  of  the  mine, 
or  of  the  owners  of  the  mine,  in  the  island,  no  provision 
was  made,  or  intended  to  be  made,  for  the  payment  of 
the  debt  due  to  the  Flainti^  I  am  not  satisfied  that 
it  was  not  intended,  at  first,  at  least,  to  induce  the 
Plaintitis  to  believe,  that  some  provision  would  be  made 
for  their  payment ;  but  when  the  Plaintiffs  proposed  to 
apply  the  surplus  proceeds  of  the  coming  consignmenta 
in  extinction  of  the  balance  of  the  former  itccounts,  the 
proposal  was  rejected.  It  was  also  alleged  that  the  Plain- 
tiffs had  accepted  the  guarantee  of  Casamayor,  that  the 
owners  of  the  mine  were  not  direct  debtors  of  the 
Plaintiffs,  but  of  the  assignees  of  Casamayor,  under 
their  agreement  with  him ;  and  that  his  assignees 
chained  the  balance  to  them,  and  required  payment  in 
Cuba,  so  that  the  owners  of  the  mine,  if  they  admitted 
the  debt  to  be  due  to  the  Pltuntiffs,  might  be  called 
upon  to  pay  it  twice,  or  subject  themselves  to  a  double 
demand.  Mr.  Vment  indeed  admitted,  that  there 
might  be  equitable  grounds  for  the  FlaintiSJ'  claim, 

and 
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and  tbat  if  arcumBtunccB  bad  permitted  reasons  of 
equity  to  be  listened  to,  there  would  be  Bome  \ery 
powerful  ones  why  the  former  prindpal  proprietors  of 
the  San  Jose  mine  should  ackoowledge  tfaemselTes 
£rect  debtors  to  the  Pluntiffs ;  but  the  ruin  ia  which 
they  were  inTolved,  on  the  one  side,  and  on  the  other, 
the  determination  of  Ceaamayor'B  assignees  to  per^t 
in  laying  this  debt  to  them,  made  it  impossible  to 
effect  the  equitable  arrangement,  which,  under  other 
circumstances,  might  have  been  made.  Mr.  Vinent 
thereupon  expressed  bis  regret  for  the  Pluntiffs'  loss, 
adding  that  they  would  baye  been  in  the  same  cose 
with  the  former  partners  who  were  unable  to  pay,  and 
that  the  only  compensation  he  coold  procure  for  the 
heavy  loss,  would  be  to  endeavour  to  secure  to  them  a 
continuation  of  the  consignments  io  England,  so  long  aa 
they  should  be  made  through  him. 


The  accotmt  which  Vinent  gives  of  his  own  dum  Is 
to  this  effect :  —  that  on  the  failure  of  Catamayor,  the 
owners  of  the  mine,  being  unable  to  work  it,  applied  to 
Urn  for  advances  of  money  on  the  security  of  the 
produce;  and  that  he  thereupon  agreed  to  advance, 
and  did  advance,  the  money  required,  and  the  ores 
obtuned  from  the  mine  were  transferred  to  him  as 
absolate  owner,  sabjeot  to  the  condition,  that,  out  of 
the  sums  which  he  might  receive  therefrom,  he  Bhould, 
in  the  first  place,  pay  every  thing  due  to  himself  for 
such  advance,  and  then  account  to  the  owners  for  the 
surplus. 

Having  carefully  conndered  this  answer  and  the 
utuation  of  the  parties,  as  appearing  by  the  facts 
and  correspondence  therein  stated,  the  peculiar  situa- 
tion and  character  of  Catamayor,  the  accounts  aud 
tnuisactions  with  him,  his  bankruptcy  and  the  cliums 
Q  3  of 
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of  his  Bsrignees,  sod  the  oomnranications  occasionally 
taking  place  between  the  Fltuntiffs  and  some  of  tbe 
owners  of  tbe  mine,  I  cannot  nj,  that  it  appears  to 
me,  that  the  Plaintiffs  bad  obtuned  auch  a  lien  upon 
tbe  future  produce  of  the  mine,  as  to  enable  tbem  to 
inust,  that  the  persons  entitled  to  the  mine,  under  the 
new  arranganent  formed  after  the  baokniptcy  of  Casa- 
mat/or,  were  not  entiUed  to  enter  into  this  arrangement 
with  Vinent 

As  the  case  now  appears  to  me,  I  think  that  tbe 
Fluntifib  who  appear  to  have  had  great  reason  to  think 
tbw  interests  neglected,  and  that  the  creditors  of  Caaa- 
mayor  were  preferred  to  them,  are  sufferers  from  tbe 
undue  confidence  which  they  placed  in  their  corrcspood- 
ents,  and  from  permitting  eo  large  a  balance  to  ac- 
cumulate without  inoating  upon  an  avulablo  security. 

Tbe  Defendant  Vinent  having  obtuned  the  eecurity, 
distinctly  states,  that  he  advanced  to  tbe  owners  of  tbe 
mine  10,574  dollars,  94  oenta,  on  the  terms  of  having 
transferred  to  him  the  cargo  which  he  consigned  to  tbe 
Flaintifi&  by  the  ship  Qoleonda,  The  statement  with 
respect  to  the  cargo  of  the  Goldsmith  is  nearly,  if  not 
eqoally  explicit,  and  the  case  of  the  Defendant  Vinerit 
is,  that  under  the  cinmmstances  stated,  he  became  and 
was,  and  acted  as  the  owner  of  these  cai^oes  ;  he  Bbippcd 
and  conwgned  tbem  in  bia  own  name  to  ttic  PlaintiSs, 
to  whom  be  gave  8pe(»al  instructions  for  tbe  ealcs  and 
for  the  appropriation  of  the  proceeds,  and  tlic  Plaintifis 
did  not  at  first  or  at  once  disavow  the  directions  they 
had  received.  They  might  indeed  be,  and  probably  were, 
impressed  with  the  notion,  that  the  transactions  might 
be  continued  on  the  same  footing  as  they  were  before 
the  bankruptcy  of  CoMamayor,  and  it  was  probably 
a  great  disappointment  to  tbem  that  the  afisir  took 
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w  different  »  turn ;  but  I  oannot,  in  this  answer,  find 
saffident  reason  for  thinking,  that  the  Flamti£&  had 
obtuned,  or  vere  entitled  to,  a  valid  aBUffnment  of  or  a 
lien  apon  the  future  produce  of  the  mine,  as  a  security 
for  the  balance  due  to  them,  and,  on  the  whole,  I  am  of 
(^imoD,  that  the  i^jonotioa  most  be  dissolved. 


Von. — For  die  Bubeeqnent  proceediogs  in  this  a 
*.  Kwaf,  U  BeoBOn,  8.  800.  SIS. 


ZULUETA  V.  VINENT. 


4    DEPENDANT  resident  in  Cuba  had  appeared  A  Defendant, 
•'*-    to  and  answered  the  original  bill.  jurisdiction. 

having  ap- 

The  Plainti£Gi  amended  thmr  bill,  and  afterwards  answered, 
aerved  a  subpcEna  to  answer  the  amended  bill,  upon  the  ""^  '*^'  "** 
Defendant's  eoUdtors,  by  virtue  of  the  20th  Order  of  The  m^vna 
April  1828  (a),  as  amende 
26th  of  Ocfoier  1842(A). 


oFlheRolb 
declined 
giving  liberty 
Mr.   Tuner  and  Mr.  Shadaell  applied  ex  parte  for  to  the  Plain- 
Kberty  to  enter  an  appearance  for  the  Defendant,  under  J^^,  ^n^Llnce 
the  29th  Order  of  May  1845  (c),  which  provides  that  if  for  the  De- 
any  Defendant  is,  "  when  within  the  jurisdiction  of  the  ^1,^  <>9th 

Order  of  3fa} 
'    1845. 
"and 


ant  to  the  amended  bill. 


Court,"  duly  served  with  a  tubpcena  to  appear  to  a  bill 


(o)   Ordmei  Can.  14. 
(A)  lb.  £19. 


(c)  n.29t. 


Q4 
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"and  refiues  or  n^lects  to  appear  tliereto  within  eight 
days  after  such  Berrice,"  the  Plaintiff  may  apply  to  the 
Becord  and  Writ  Cleik  to  enter  an  appearance  for  eucli 
Defenduit ;  who  is  to  do  »o  npoo  bong  satisfied  "  that 
tlie  wubpaena  waa  duly  eerred  opon  Euch  Dcrendant 
penooally  or  at  his  dwelling-hoiise  or  usual  place  of 
abode."  (a)  They  submitted  that  the  Dcfcnditiit  must 
be  considered  within  the  joriadiction  by  his  attorney, 
he  having  appeared  and  answered,  and  thereby  brought 
himself  within  the  jurisdiction  of  the  Court. 

I  The  Mastee  of  the  KoLLS.  I  have  renson  to  believe 
that  snch  on  application  has  been  refused  by  two  of  the 
Vice-Chancellors,  and  also  by  the  Lord  Chancellcr  (&). 
YoQ  must  apply  to  the  Lord  Chancellor  (c). 

(<t)  Tbe'SgtbOrderexpreMlr  Tuit  the  I>erenclant  with  the 
proTidea  for  tbe  caw  of  a  De-  penal  conaequcni^es  of  a  dis- 
obedience  oTa  process,  of  which, 
from  bu  residciice  iit  a  distaiice, 
he  could  not  by  possibility  hare 
an;  notice. 

(b)  See  the  atarr/uU  of  Herf 
fird  X.Smte,    13  Simon,.    489. 

(1843),  and  5™'rff  v.  GorfiK 
IZhG.iS.  120.(1847). 

(c)  It  appears  ihat  the  order 
wu  niEide  by  the  L.  0.  od  the 
1»h  of  Marcki  3Mik.  ^  G. 
S46. 


of  tie  Court,'  and  the  ease  of 


Defendant  "  out  of  the  juris- 
diction '  i*  proTided  for  by  the 
33d  Order  of  8th  Mag  IBiS, 
Art.  4.  Onlmei  Can,  39B.  The 
effect  of  allowing  the  Plaintiff  to 
eater  an  appearance  at  the  ei- 
piration  of  ei^t  days  for  a  De- 
fendant resident  in  Citba,  under 
the  Sffth  Order,  would  be,  to 
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MONEY  r.  JORDAN. 


■pEOCEEDINGS  at  law  haTing  been  commenced  Where  the 
-'-  bj  fFiUiam  Jordan  and  wife,  and  George  Money,  junctioo  is 

(the  execntora  of  one  Mamell,)  acainet  Jamet  Money,  diiaoWed  with 
J  '/  ~e>  ^'  i^pect  to  two 

he  (Jamet  Money)  filed  his  bill  against  the  Pluntifia  out  of  three 
nt  law,  stating  equitable  grounds  for  relief,  and  praying  |.^"j|':g  ^' 
the  common  injunction.  On  tbe  3d  of  April  1850,  the  contempt  or 
common  injunction  was  obtained  to  reetnun  proceed-  three  after- '° 
iDgB  in  tbe  action.  Jordan  and  wife  put  m  their  ^ordn  to  go 
uuwer,  and,  on  the  12th  of  July  1850,  obtuned,  as  of  action, 
course,  upon  petition  at  the  BoUa,  an  ordet  nut  to  dis-    .^'*  ^^' 

solve  the  mjuncuon.  toht  the 

comfflon  in- 

Juncdon  was 

On  the  fith  otAuffutt,  caose  woa  sbewn,  and  it  was  obtained  by 

ordered  "  that  the  siud  injunction  do  stand  dissolved."  ,hree  co- 

This  order  dissolving  the  injunction  was  in  general  Pl«>ntiffs  at 

terme,    although  George  Money,  one  of  the  Flaintif&  absolute  genc- 

at  law,  had  not  put  in  his  answer.  ""?•  ■'"•not 

'  ^  ai  to  the  tHo 

only.     Held. 

Jordan  and  wife,  in  their  own  names  and  uung  that  nnV«  h^'T^ 
of  George  Money,  thereupon  proceeded  in  the  action,  contempt  by  , 
and  arrested  the  Plaintiff  m  equity.  jSStag  in 


Jordan  and  wife  for  a  breach  of  the  injunction,  by  pro-  »ft«"8wis 
ceeding  thePUintifl: 
who  had  been 
arretted  in  the  meanirhile,  waa  aet  at  liberty  on  undertaking  to  conresa  judgment, 
in  order  that  he  might  not  aflerwardt  say,  that  the  judgment  had  been  aatianed  by 


Generally,  where  a  common  injunction  iuuei 
will  not  be  ditsoWed  until  all  thdr  anawers  coi 
the  rule.    The  practice  in  such  csaet  ttated.^ 


B^ainat  lereral  PlaintifTi  at 
B  in  ;  but  there  are  except! 


30  CASES  IN  CHANCERY. 

1850.  ceeding  in  the  action  in  the  name  of  George  Monei/, 
tT"'''^"^  who  had  not  answered,  and  as  agunst  whom,  the  Plain- 
tiff contended,  the  injnDCtioD  had  not  been  dissolved. 


Jordan, 


Mr.  Turner  and  Jdr,  Bates  in  support  of  the  motion. 
The  injunction  has  never  yet  been  dieeolved  as  to 
George  Manof,  and  the  other  Defendants,  liiiving  used 
his  name  in  the  proceedings  at  law,  have  been  guilty  of 
«  oontempt  of  Court  and  breach  of  the  injunction. 
Tboogh  the  order  disKlving  the  injunction  is  general  in 
its  terms,  yet  it  is  to  be  construed  with  reference  to  the 
order  nM  and  petidon  on  which  it  wns  founded.  In 
LawU  V.  Smitk(a)  an  order  mri  was  obtiiined,  by  two 
out  of  five  Defendants,  to  dissolve  generally,  and  it 
was  objected,  that  it  ought  to  have  been  obtained  aa  to 
those  Defendants  only  who  had  answered  and  applied 
for  the  order  niii ;  but  the  Court  said,  it "  must  construe 
it  to  be  an  order  to  dissolve  the  injunction  as  ngainst  the 
Defendants  upon  whose  petition  it  was  obtained."  Here 
the  order  dissolving  the  injnnction  is  to  be  similarly 
construed.  They  also  citeA  Joiepk  v.  DouUeday  {b), 
Natauj/  V.  Vaughan(^e),  Macgregor  T.  Cunnmgham  {d). 

Mr.  BoupeU,  for  George  Mtmetf,  £d  not  oppose. 

Mr.  Willeoek,  for  Jordan  and  wife,  argued  that  there 
was  no  breach  of  the  injunction,  and  lie  etnted,  that 
the  Defendants  had  not  had  tuffiinent  time  to  prepare 
their  defence  to  the  motion. 


The  Mabtee  of  the  Rolls. 

I  cannot  have  the  least  doubt,  but  that  where  two 
out  of  three  Defendant«  put  in  their  answers,  they 

have 
(a)  7  Beawm,  470.  (c)  8  Simons,  430. 

(i)   I  P«t.  ^  it.  497.  (d)   \QSimoni,Z%a. 
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liave  a  right  to  move  to  disBolva  the  common  ia- 
junction  as  to  themselveB,  and  if  the  Court  aeca  that 
the  mjuQction  ought  not  to  be  mamt^ed,  it  is  its  duty 
to  make  an  order  for  that  porpoee,  but  the  order  is 
ordinarily  limited  to  them  alone,  and  does  not  dissolve 
the  injunction  as  against  the  rest  Supposing  that  to 
be  the  case  here,  I  have  a  strong  feeling  that  the  pai<- 
ties  had  not  a  right  to  proceed ;  but  I  haye  conader- 
sble  doubt  as  to  the  form  of  the  order.  It  is  b/  con- 
jecture only,  that  the  injunction  was  dissolved  as  against 
the  two  Defendants  only :  it  is  expressed  in  terms  so  large 
as  to  comprehend  alL  If  that  was  a  mistake  I  would 
sot  pemut  the  Defendants  to  avul  themselves  of  it. 
The  moUon  being  to  comnut  the  Defendants,  and  no 
snfGcient  opportuni^  having  been  given  them  of  afford- 
ing an  explanation  of  their  conduct^  I  think  I  must 
postpone  the  matter. 

I  am  of  opinion  that  when  the  common  injunction 
is  dissolved^  with  respect  to  two  out  of  three  Flabliffs 
at  law,  it  is  a  contempt  of  Court  for  the  three  after- 
wards to  go  on  with  the  action. 


The  motion  was  agun  resumed  before  the  Master  of       Dee.  9. 
the  Bolls,  at  the  Privy  ConncO  chamber,  when 

Ur.  JfiUeock  ai^ed,  that  there  bad  been  no  breach 
of  the  injunction,  for,  according  to  the  terms  of  the 
order,  it  had  been  wholly  dissolved  on  the  former  occa^ 
■ion :  —  that  it  was  evident  that  George  Money  was 
acting  in  collusion  with  the  Fluntiff  (his  relative),  to 
defeat  the  proceeding  agunst  him  at  law,  and  as  the 
Plaintiff  had  purposely  abetuned  from  prearing  for 
George  Motuy'i  answer,  the  Court  had  power  And  ought 
to  dissolve  as  to  all  the  Defendants. 


Mr. 


.       I 
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1850.  Mr.  3Vtt«r,  in  reply. 

t.  The  Master  of  the  Bolls  BRid,  that  if  tlic  iDtention 

JoBpiK.  Qf  ^(jg  jjjjgp  ijgj  ^jpgQ  tj,  digaolTO  as  to  JoTihm  nud  wife 
alone,  it  should  have  been  bo  expressed,  and  that  ii)  on 
an  order  expressed  lilte  the  present,  be  could  not  treat 
tbe  two  Defendants  as  baving  committed  n  breach  of 
tbe  injunctioD  bj  proceeding  at  law  in  tlic  cniiic  of 
tbe  three. 


It  was  now  moved,  on  behalf  of  the  I'liiintiif,  that 
both  the  orders  ran  and  absolute  of  the  12th  of  July 
and  the  5th  of  ^u^tf,  respectively,  might  be  diechsrged, 
or  that  the  same  might  be  varied  ;  and  that  tlie  injuDc- 
tion  might  be  declared  to  be  dissolved  as  agninEt  Jordan 
and  wife  alone,  and  that  they  might  be  ordered  to  dis- 
charge the  Phuntiff  out  of  custody. 

Mr.  Tuner,  Mr.  B,  Palmer,  and  Mr.  Bates,  in  sup- 
port of  the  motion. 

F  Tbe  order  of  the  6tli  of  Augutt  ought  to  be  rectified, 
for  it  was  never  intended  to  dissolve  as  to  Defendants 
not  present  on  the  motion.  It  is  either  drawn  up  in- 
correctly or  ambiguously,  and  in  either  cqec,  the  matter 
ought  now  to  be  set  right. 

As  the  Flflontiff  was  onested  pendmg  tbe  opemtion 
of  an  erroneons  order,  he  ought  to  be  placed  in  the  same 
utnation  as  he  would  have  been,  if  the  order  hud  been 
drawn  up  properly,  and  he  ought  now  to  be  diEcbnrged. 
The  case  is  similar  to  Franklyn  v.  Thomaain),  where 
ft  Defendant  to  a  bill  praying  tbe  common  injunc- 
tion, 
(<r)  3  JHer.  S!5. 
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tion,  demaTred,  pending  wblch  the  I^tuntiff  was  taken 
in  execution.  The  demurrer  being  afterwards  over- 
mled,  the  common  injunction  issued,  and,  upon  wi  ap- 
pUcation  to  discharge  the  Plaintiff  out  of  custody,  oo 
the  ground  that  the  demurrer  being  over-ruled,  the 
parties  were  entitled  to  be  replaced  in  the  situation  thejr 
would  have  been  in  if  do  demurrer  had  been  filed,  the 
application  was  opposed  on  the  ground  that  the  parties 
would  not,  hj  granting  it,  be  placed  in  the  eituatioii 
in  which  they  would  otherwise  have  stood,  since  the 
judgment  had  been  satisfied  by  the  taking  in  execution, 
and  that  if  now  discharged,  the  debt  would  be  gon&  It 
was  ordered,  that  the  Plaintiff  diould  be  discharged  oa 
his  undertaking  t^un  to  confess  judgment,  so  that  he 
m^ht  not  afterwards  say  that  the  existing  judgment 
and  debt  had  been  saUsfied  by  the  ezecutioa  from  wluob 
he  was  BO  discharged. 

'  Mr.  Roupell  and  Mr.  Chapman,  for  George  Mimey, 
took  no  part  in  the  motion. 

Mr.  Willcock.  This  is  a  mere  collunre  proceeding 
between  the  Phuntiff  and  bis  relative  George  Money, 
Mr.  and  Mrs.  Jordan  alone  are  benefidally  entitled  to 
the  debt  due  from  the  Plainti£  They  commenced 
proceedings  at  law  in  January  1850,  and  although 
George  Money  had,  from  the  death  of  the  testator  in 
1843}  omitted  to  prove  the  will,  he  did  so  immediately 
on  the  commencement  of  the  proceedings  against  the 
Plaintiff,  viz.  on  the  1st  of  Fdtruary  1850,  merely  'for 
the  purpose  of  embarrassing  the  real  Plaintiffs  in  the 
action,  and  he  then  delays  putting  in  his  answer,  in 
order  that  the  injunction  may  be  continued. 

George  Money  is  a  mere  nominal  party,  having  no 

beneficial    interest,   and    Mr.    and   Mrs.  Jordan   were 

entitled 
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entitled  to  make  use  of  bis  name  at  law,  and  it  adniits 
of  some  doubt,  whether  the;  might  not  have  continued 
the  action  in  his  name,  notwithstanding  the  injimction. 
In  Montague  t.  Hill  (a),  Loid  Lyndhurst  doubted, 
whether  the  proceedings  of  the  assignee  of  a  bond  in 
the  name  of  the  obligee  were  stayed,  hy  an  injunction 
which  restrtdued  only  the  aaaignee,  his  cuuuaellore  and 
agents. 

It  was  quite  competent  to  the  Court  to  dissolve  the 
iqonotion  entirely  on  the  fonner  occasion,  and  therefore 
it  is  not  to  be  assumed,  that  the  order  was  erroneously 
drawn  up.  In  Killty  v.  Stanton  (b),  two  executors  were 
appointed:  one  proved  and  the  other  declined  to  act. 
An  action  was  oommenced  by  the  acting  executor 
9gainst  a,  debtor  to  the  testator  in  the  name  of  both 
executors.  On  bill  filed,  the  debtor  obtained  the  com- 
mon injunction  for  want  of  answer.  Tlic  acting  exe- 
cutor subsequently  put  in  an  answer,  and  on  an  affidavit 
that  the  other  executor,  who  resided  abroad,  rerueed 
to  act  or  put  in  any  answer,  the  Court  granted  an  order 
niti  to  dissolve  the  injunction. 

Although  the  Court  of  Exchequer  acted  somewhat 
differently  in  /Vin«  y.Haydin{e),  yet  in  the  subse- 
quent case  of  Bowles  v.  Orr(d),  the  Chief  Baron  said  : 
'.'  I  think  the  deciuon  in  Prince  v.  Hat/din  very  ques- 
tiooable."  The  order  in  this  case,  considering  the  cir- 
comstaDces,  was  perfectly  correct. 

The  Fluntiff  ought  not  to  be  discharged,  for  no 
agreement  or  undertaking  would  restore  the  right  of  the 
Defendants  fo  take  him  agun  in  execution;  2  2'idd's 

Pr. 


(a)  iRtuteU,  1S8. 
{6}  2  y._i  Jer.  7i. 


(0  iY.^Jer.  100. 

(<0  IK.*  Cot  {Etch.)  J).  4T5. 
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iV.1173  (a).  A  wuiant  of  Bttorney,  in  the  temu  of 
Franklyn  t.  TTumua,  would  Dot  put  the  Defendants  in 
tbe  Bame  situation  as  to  the  priority  of  their  judgment, 
for  others  might  proceed  and  rank  before  them.  The 
Defendants  will  oonsent  to  the  Plaintiff's  dieohai^ 
apon  paTment  of  the  mone}r  into  Court.  At  all  evente, 
he  should  not  be  discharged  until  Jordan  and  wife  have 
had  an  of^rtunity  of  moving  to  dissolve  the  injunction 
•s  to  George  Money. 

Naylor  y.  Middleton  (&)  and  the  cases  cited  on  the 
former  motion  were  also  dted. 

Mr.  7\tmer  was  only  called  on  to  reply  as  to  the 
terma  of  the  order,  and  he  sud  there  were  no  inter* 
Tening  judgments. 

The  Mastee  of  the  EoLLS. 

Ta  this  case,  the  Plaintiff  filed  a  bill  to  restrain  three 

Defendants  from  prosecuting  an  action  at  Uw.     Two  of 

t^em  answered,  and  then  applied  for  and  obtained  an 

Order  nisi  to  dissolve  the  injunction.     The  petition  for 

"'^  Order  truly  stating,  that  the  action  was  brought  by 

""e  three,  and  truly  stating  that  two  only  had  answered 

*i^   asked,  in  general  terms,  for  the  dissolution  of  the 

iuoction.     Nevertlieless,  the  order  was  drawn  up  for 

^  *iiasolutton  generally,  which  I  have  ascertained  is  the 

^»  form.     One  question  which  arises  in  this  case  was 

^^1?  my  consideration  in  the  case  of  Lewis  v.  Smith(c); 

X   was  then  of  opinion,  as  I  am  now  of  opinion, 

*■*•  l^liough  the  order  nisi  is  not  drawn  up  in  strictly 

^^J^te  terms,  yet  that  it  is  such  as  to  enable  the 

***"t  to  give  to  the  onler  the  construction  which  the 

justice 

C«)  8tb  ed.  (-)  1  Btatan,  470. 

(6)  SJIfarf.  131. 


^r*t. 
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justice  of  the  cam  requires,  aod  to  consider  it  aa  an 
order  nisi  to  dissolve  the  injancttoo  m  &gainst  those  -wbo 
applied  for  i^  and  not  as  agunst  ao^  other  person.  The 
time  having  arrived  for  shewing  canse,  the  case  was  dia- 
cossed,  on  the  merits  stated  in  the  answer  of  the  two 
Defendants  who  had  soawered,  and  on  tlieir  behalf 
alone.  As  far  as  I  can  collect,  it  was  never  dm^yn  to 
my  attention,  that  there  was  any  qoestiua  as  to  dis- 
solving the  iojanction  as  to  the  third  Defendant.  It 
might  probably,  however,  have  been  argued,  on  tbe 
part  of  the  Defendants,  that  the  injunction  ought  to  be 
dissolved  generally,  and,  without  adverting  to  the  fact, 
that  the  order  niti  had  been  obtuned  on  the  applicatiou 
of  two  Defendants  only,  and  that  the  cose  was  then 
being  diacnased  on  the  merits  disclosed  in  the  answer  of 
those  two  alone. 

The  practice  of  the  Court  in  cases  similar  to  tlie  pre* 
sent  is  not  well  settled:  there  is  some  obscurity  witich 
creates  an  apparent  difficulty,  but  there  is  no  doubt  aa 
to  the  general  rule,  that  if  an  injunction  to  rcstmia 
proceedings  at  law  b  obtained  against  three,  those  three 
must  answer  before  the  injuaction  can  be  dissolved 
against  them.  The  consequences  of  an  opposite  doc- 
trine arc  obvious :  the  case  may  be  such,  that  the  only 
Defendant  who  has  answered  happens  to  know  nothing 
whatever  respecting  the  matters,  and  all  the  foct^  may 
be  within  the  knowledge  of  the  other  Defendant  alone 
who  has  not  answered :  this  may  be  a  peculiar  case ; 
but  it  shews  the  importance  of  the  rule.  On  the  other 
hand,  ihsie  may  be  exceptions  to  this  rule  :  and  great 
injustice  might  result  to  FlointiSs.  at  law,  if  that  wci-e 
not  so;  ^UB  in  the  case  frequently  mentioned,  where 
the  only  party  interested  and  who  alone  knows  the 
whole  equity  has  answered,  it  would  be  a  great  injus- 
tice if  he  were  to  be  restndned  for  ever  from  taking 

any 


CASES  IN  CHANCERY.  2: 

loj  step  in  his  action,  because  of  the  disobedience  of        1851. 
gome  other  Defendant,  in  not  putting  in  his  answer.  Motbt 

The  only  question  is,  whether  this  matter  ought  not  J**""*^- 
to  be  brought  to  the  distinct  attention  of  the  Court. 
A  case  has  been  cited  of  Kilby  v.  Stanton  (a)  in  the 
Court  of  Exchequer.  There,  one  of  two  executors  had 
answered ;  and  the  other,  who  had  not  proved,  was  in 
Ireland:  he  refused  to  put  in  an  answer,  and  a  diffijfulty 
arose  in  obtaining  an  order  niH,  The  Court  thought 
right  to  receive  an  affidavit  of  the  refusal  to  answer, 
and  granted  the  order  niMi.  There  can  be  no  doubt 
that,  somehow  or  other,  the  matter  ought  to  be  drawn  to 
the  attention  of  the  Court.  If  I  bad  known  the  real 
slate  of  the  case,  what  must  have  been  the  order  ?  I 
had  no  motion  to  dissolve  the  injunction  against  the 
three:  the  only  question  was,  whether  the  injunctitHi 
ought  to  be  dissolved  on  the  merits  confessed  by  the 
answer  of  the  two.  A  motion  might  have  been  made, 
if  it  had  been  proper,  to  dissolve  the  injunction  alto- 
gether, on  the  answer  of  the  two;  but  then  the  matter 
would  have  been  brought  before  the  Court,  and,  either 
on  the  answer  of  the  two  or  on  affidavits,  the  opinion  of 
the  Court  would  have  been  obtained,  whether  the  in- 
junction ought  or  ought  not  to  be  dissolved  altogether. 


The  construction  to  be  put  on  this  order  under  the 
orcumetances  is,  that  the  order  to  dissolve  was  only 
gainst  those  who  were  in  a  situation  to  apply  and  did 
apply  for  the  dissolution,  and  not  further;  for  the 
Fluntiff  did  not  think  fit  to  move  to  dissolve  against 
the  other  party,  on  the^ground  that  that  other  party  £d 
not  think  fit,  or  had  not  been  compelled,  to  answer. 


la 


(a)  iY.^J.  75. 

R 
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1 


'.  I  am  tbere&re  ckarly  of  opinion,  that  this  order  wat 
not.oaly  errOneotu  but  irregular,  because  it  diesalTed 
tlie  ii^anctioQ  agunst  the  tlirec,  when  no  application 
yrm  UMde  to  diaaolve  agtutet  thoae  tliree :  the  order  urn 
had'bteB  obtuned  aa-to  the  two  only. 

'  Ifeel.eooM.diatRM  in. this  case,  for  I  cannot  help 
Meiag  jAti  tka  Pbintifia  at  law,  by  the  course  tiiey 
have  thought  fit  to  pursue*  and  from  the  way  in  which 
tlfe  oM  ia  broi^ht  forwutl,  are  not  getting  the  right 
St  Uw  to  whiek  tbey  me6  eatitled.  From  their  answer; 
tbn«  .^qiean  to  be  oo  equity  to  restrain  their  action^ 
and  <b«t  tnay  bd  tOi  b«t  I  cannot  proceed  on  thw 
ioffwernloBe. 

The  first  application  wu  to  commit  for  contempt.  I 
am  Btill  of  (pinion,  taking  the  order  as  it  was  drawn  up; 
tiiit,  ^en  you  proceed  to  enforce  it  in  a  court  of  justioer 
it  ought  to  be  to  exproased,  that  the  party  bound  to 
«bey  it  iaaj  cleariy  see  what  he  is  bound  to  do  or  to 
abeljun  from  doing,  and  I  am  also  of  opinion,  that  I  ought 
not  to  puBigh  them  Ifor  ^eobedicnce.  It  is  a  different 
quealion  whether  this  order  ia  correct  under  the  cira 
cnmatracea,  and  if  it  is  not,  whether  I  ought  not  td 
make  the  DefendaubB  plaoe  the  Plaintiff  in  the  ctm-. 
dition  in  which  he  would  have  been,  if  this  order  had 
been  correctly  drawn  np> 

Whoae  is  the  error  ?  Both  parties  were  present  when 
tbe  order  was  drawn  np,  and  it  must  have  been  known 
to  both,  what,  according  to  the  practice,  was  the  inten- 
tion of  the  Court  The  order  was  applied  for  on  an 
order  nm  obtiuned  by  two,  and  admitting  that  the  third- 
Defendant  had  not  answered,  and  I  am  informed,  that 
if  the  real  facts  of  the  case  had  been  disclosed,  there 
is  no   Registrar   who    would    not    have    confined   the 

order 
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otiet  aboolnte  to  those  Dsfendante  who  made,  the  ap- 
pliatMm. 

I  connder  the  order  wrong,  and  I  most  therefore 
correct  the  error,  uid  nuke  an  order,  taking  as  my  model 
that  which  was  made  hj  Lord  Eldon  in  Fratthfyn  y, 
Thomat  (a). 

(a)  3  Aler.  225. 


SCOTT  V.  WHEELER. 


/~kN£  of  the  Defbodabta,  WUHam  Wheeler,  hftd  ap- 
peared to  the  orig^oal  bill  by  Mr.  RMiuom,  tui 

A  sapplemental  bill  was  afterwards  filed ;  but  the 
solicitor  not  baviiig  appeared  for  WiSiam  Wkeelerf  an 
appearance  was  entered  for  him  by  the  Plaintifil 

An  attachment  iosued  agunst  the  Defendant,  who 
went  abroad,  where  he  was  still  residing.  A  difficulty 
occurred  in  serring  him  with  a  replication  in  the  sup- 
plemental suit,  he  not  having  appeared  therein  by  a 
solicitor.  Application  was  made  to  Mr.  Robinttm  to 
accept  eerrice,  but  he  had  not  consented  thereto. 

Mr.  Jamea  Anderttm,  on  behalf  of  the  Phuntiff,  now 
moved,  in  the  terms  of  the  19th  Order  of  the  26th  of 
October  1842(a),  that  service  of  "all  writs,  notices, 
orders,  warrants,  rules,  and  other  documents,  proceed- 
ings, and  written  communications,  not  requiring  per- 
sonal 
(a)  OrtBnet  Cm.  814. 
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eonal  service,"  in  the  supplemental  cause,  upon  Mr. 
Rabinatm  might  be  good  service  on  the  Defendiuit, 
inniarn  meeUr. 

Tke  Masteb  of  the  EoLLS.  Yon  may  take  the  order 
in  the  tenns  of  the  general  Order. 


March  17,  18. 


I  ull 


QUENNELL  c.  TURNER. 

TN  1820,  upon  the  marriage  of  the  testator  George 
<■  •■  monies  Turner,  he  executed  a  settlement  and  bond,  whereby 

iTulinginhia  J,e  |[>ecame  bound  to  pay  to  his  wife,  in  cnse  of  her 
iI>Ul  fuods"  mrvi^ng  him,  an  annuity  of  200L  ayenr  for  life,  in 
iti.  the  p.)-   bar  of  dower. 
He 

ha,l  mi  monCT       ^   ^   ^.       ^f  ^akine  hb  will,  and  at  liis  death,  tbe 

standing  in  nu  ^o  '  ' 

namcbut  t«Btator  wan  tenant  for  life  of  the  sums  of  4319/.  New 

tointer*    4  per  cents.,  2481/.   3  per  cents,  reduced,   and  130/. 

TuikU    3^  per  cents.     He  was  also  absolutely  entitled   to  a 

act  or    moiety  of  these  sums,  alt  of  which  were  stunding  in  the 

names  of  trustees,  and  were  subject  to  the  payment  of  a 

legacy  of  500/.     He  was  also  entitled  to  a.   moiety  of 

withthe^-     some  freehold   and  copyhold   estates  in  Surrei/ ;   one 

nuity.  part  of  which  consisted  of  the  CoHiek  Moor  Farm,  com- 


Intermixed, 


the 


Mnuitj  due  from  him  on  bond  to  A.,  and,  subject  to  the  pDjment  of 
tlie  said  tnnuitjr,  he  dcTised  and  bequeathed  the  name  to  S.  He  tlii-n  ga\e  the 
residue  ofhui  resl  and  personal  MtBte,  "  Hubject  as  to  his  persDn^l  cstnte  to  the 
payment  of  h!i  debts  and  l^acies,"  to  C.  Held,  that  tbe  geoeral  personal  estate 
was  not  exonerated  from  the  pajment  of  this  annuity. 

Copyholds  held  not  to  pass  under  o  devUe  of  "  all  and  every  my  freehold  here- 
ditonttnii  and  e«tate  in  the  county  of  Suirn"  although  the IreefaoUls  and  copyhokb 
«  crc,  Id  some  extent,  intermixed,  and  usually  let  together. 
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mtenDixed,  and  ueually  let  together.     There  were  also 
20  other  acres  of  copyhold,  not  intermixed. 

By  hiB  wtl],  dated  in  1835,  he  expressed  lumself  as 
follows :  —  "  First,  I  confirm  the  settlement  made  on 
mj  marriage,  with  my  present  dearly  beloved  wife  Ellen 
Meliora  Turner,  whereby  an  annuity  of  200t  is  secured 
to  my  said  wife  during  the  term  of  her  life.  And  I  do 
hereby  chaise  and  make  chargeable  aU  and  every  my 
freehold  kereditamentt  andeitate  in  the  county  of  Surrey, 
and  monies  ttanding  in  my  name  in  the  public  funds,  with 
the  payment  of  the  said  annuity  to  my  said  wife,  and  do 
declare  my  will  to  be,  that  the  same  amiuity  shall  be 
paid  to  her  free  from  all  expenses  and  deductions  what- 
soever. And,  subject  to  the  payment  of  the  sud 
annuity,  I  give,  devise  and  bequeath  the  tame  freehold 
iereditajneatt  <aid  eitate,  and  money  in  the  public  funds, 
to  my  niece  and  godchild  Sarah  Quennell,  her  heirs, 
executors,  adminietrators  and  assigns  for  ever." 

He  afterwards  proceeded  thus :  —  "  All  the  rest  and 
residue  of  my  real  and  personal  estate,  of  what  nature 
or  kind  soever  and  wheresoever,  sabject,  as  to  my 
personal  estate,  to  the  payment  of  my  just  debts, 
iiineral  and  testamentary  expenses,  and  the  legates  here- 
inafter bequeathed,  I  give,  devise  and  bequeath  unto  my 
said  dearly  beloved  wife  Ellen  Meliora  Turner,  her 
heirs,  executors,  administrators  and  assigns." 

He  then  gave  small  legacies, '  amounting  to  39/.  in 
the  whole,  "to  be  piud  out  of  his  personal  estate,"  and 
he  appointed  his  wife  executrix. 


The  testator,  at  his  death  in  1840,  was  entitled  to 

the  above  property :  but  he  htid  not,  either  at  the  date 

B  d  of 
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1851.        of  his  will  or  afterirardB,  aaj  stock  staading  tn   hie 
QuenneTl     ^*™®»  except  ■■  trUBtoe  for  other  persons. 


Turner. 


Under  tbeae  <3roiiinrtaiioea>  the  tul  lowing  three 
.CLiiMti<mB  aroee :  — 

lat  Whether  the  interest  of  the  test&tor  in  the 
stock  standing  in  the  trustees'  nnmes  jiriEscd  to  Sarah 
QiaiauO,  under  bis  bequest  of  "  monies  standing  is 
jnj  nune  in  the  public  fdnds." 

Sodlf.  Whether  the  iireeholds  &c  were  charged 
with  the  annuity  of  200L  a  year,  in  exoneration  of  the 
penonal  estate,  and 


3dly.  Whether  the  copyholds  passed  u 
4>f  the  testator's  "  freehold  hereditaments  i 
.the  county  of  Surrey.^ 


idcr  the  gift 
ad  estate  in 


Mr.  Turner  and  Mr.  Piffgott  foi-  the  Plaintiff  Sarah 
QuemuU.  First,  the  testator's  beneficial  interest  in  the 
stock  standing  in  the  trustAes'  name  passed  to  hia  nieo& 
There  is  an  error  in  description,  hut  there  cnn  be  no 
doubt  of  the  testator's  intention,  and  the  rule  of  law  is 
tluB :  —faUa  demotutratio  non  nocet.  There  are  many 
pases  in  wlueh  legates  of  stock,  though  erroneously 
described,  have  been  supported.  Thus,  in  Door  t- 
Geary  (a),  a  testator  left  his  widow  "  700/.  capital  Eatt 
India  stock,  in  which  he  was  then  interested,  possessed 
of  or  entitled  to."  He  hod  then  no  £asl  India  stock ; 
but  there  was  700/.  Bank  stock,  to  which  liig  wife  was 
entitled  as  executrix,  which  he  afterwards  transferred 
into  hie  own  name.  Lord  Hardwicke  held,  that  this 
was  a  valid  bequest,  though  erroneous  in  the  description. 

He 

(a)  1  rt».  sen.  355. 
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He  sud,  "  Suppoong  Uie  testator  bad  ibis  stock  ia 
his  own  naine,  bttTiiig  no  other ;  it  would  undotibtedly 
pass,  being  oulj  error  demontirationis,  and  the  words 
Eait  India  should  be  rejected.  Why  is  this  k  greater 
mietake  than  the  devise  ot  a  black,  baring  oiAj  a  white 
horse ;  where  the  word  black  should  be  rejected." 

Agoin^  in  VobtOxi  v.  ffaterman  (a),  a  testator  bc^ 
^uesthed  "700/.  capital  stock  in  the  3  per'ofent.  Cort- 
loHdated  Bank  Atinuitiet,  part  of  the  stot^k  of  that 
denominatkni  then  standing  in  hie  name  "  in  the  bank 
boc^';  and  it  appeared  that  be  poesesAed  South'  Stti 
■Ajinmtier  eoiy.  The  Master  of  the  ItoDs  supported  tfab 
Ifigftoy,  saying,  ''  The  state  of  the  testator's  proper^ 
nude  it  manifest,  that  he  was  Under  a  mistake  as  to  the 
particutsr  Hock  belonging  to  him ;  but  whatever  stock 
H  ilrae,  he  certainly  intended  to  give  the  sum  of  7001^', 
part  of  iti  to  the  Plaintiff."  .         . 

In  GalUni  v.  JVaSfc^i),  '•  the  testator ' bequeathed  idl 
his  money  in  the  Bank  of  Engiand  to  his  dau^iter^ 
It  appeared  that  he  never  had  money  in  the  Bank,  but 
waa  entitled  to  sOnie  3  per  cents,  and  fi  per  cents.  Bank 
Annuities.  The  Coart  hdd,  that  the  Bank  Annuities 
pMsed,  though  the  testator  bad  certainly  expressed  him- 
self very  inaccutately ;  and  compared  the  ease  to  ^t  of 
an  incorrect  description  of  the  intended  l^atee." 

In  Penticott  v.  Ley  (c),  a  testatrix  bequeathed  VMOU 
Long  Annuities,  '*  now  standing  in  my  name  or  in  trust 
for  me."  At  the  date  of  the  will  the  testatrix  had  no 
long  annuities,  but  had  lOOOiL  3  per  cent  reduced  aq- 
nuities :  it  was  held,  that  that  sum  passed  by  the  bequeat- 

In 

(a)  3F£f.307.n.  (A)  % Mer.  801. 

(c)  %J.^W.  807. 


Hi 

1851. 

TORNRV. 

''  |: 

-^-..4'    . 
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Id  Selwood  v.  MiUmay  (a)  the  testator  was  posBesaed 
of  4  per  cents.,  which  he  Bold  m  Febru/irr/  1792,  and 
purchased  long  annuities  with  the  produce.  In  1796, 
he,  by  hiB  will,  g&re  his  wife  the  interest  nnJ  proceeds 
of  1250/.,  "part  of  his  stock  in  the  4  ])ci'  cent,  an- 
nuities" of  the  Bonk,  for  life;  and, afti^nvarda,  to  his 
relations,  in  certain  eluirea,  always  calliit<;  it  hie  4  per 
cent,  stock ;  and  he  disposed  of  the  re«due.  The  Court 
admitted  extrinsifi  evidence,  not  to  shew  the  mistake, 
for  that  was  clear,  but  how  it  arose,  and  established  the 
legacy.  The  authority  of  the  latter  case  i^  not  nfiected 
by  the  cases  of  Millar  t.  Travera  (b),  IliscocAs  v.  llia- 
cocki  (c),  as  appears  from  Lindgren  t.  Lindijren  (d). 
In  the  last  case,  a  testatrix,  in  1843,  mode  several  be- 
quests to  the  amount  of  lOOOJL,  "  of  tlie  etock  3  per 
ceat  consols,  then  standing  in  her  name  ia  the  books 
of  the  Bank  of  England."  The  testatrix  had  not,  at 
the  date  of  the  will,  or  at  her  death,  any  stock.  It 
appeared,  however,  from  extrinsic  evidence,  tliat  in 
1840,  she  had  had  a  sum  of  1000/.  Bank  annuities 
standing  in  her  name,  which  she  sold  out  and  lent  to 
A.  B.,  he  paying  her,  down  to  her  death,  a  sum  equal 
to  the  dividends.  It  was  held,  that  extrinsic  evidence 
was  admisrable  to  prove  how  the  mistake  in  description 
arose,  and  that  the  lq;atee8  were  entitled  to  a  sura 
equal  to  the  value  of  1000/.  consok  at  her  death. 

This  case  is  umilar  to  those  where  mistakes  have 
arisen  in  the  name  of  the  legatee ;  thci-c,  the  Court 
finding  a  gift,  must  necessarily  ascertain  tho  person  in- 
tended to  take.  Here  the  testator  plainly  intended  to 
give  something,  and  that  equally  must  be  ascertained. 
There  is  a  distinct  gift  of  stock,  and  the  Court  must  dis- 
cover what  stock  the  testator  meant  to  dispose  of,  and 
evidence 

(o)  8  Ftuy,  306.  (c)  5  M-^r.  ^  If.  370. 

(b)  8  Biag.  2M.  (d)   0  Jitafa»,  358. 
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evidence  being  admitted,  it  ia  clear  tbat  he  intended  to 
<liapooB  of  the  stock  of  Thich  he  wae  equitable,  though 
J>o£  the  hgBl  owner. 

Secondly,  the  general  personal  estate  is  primarily 

"^t^ged  with  the  payment  of  the  annuity.     The  rule  ia, 

">a.t  -the  general  peraonol  estate  ia,  in  the  first  instance, 

-'^  ;  it  is,  what  ia  called,  the  "  natural  fund  "  for  the 

^*>^«nt  of  debta,  and  the  mere  chai^  of  debts  upon 

^.     ^^«r  fund  18  not  snflScient  to  exonerate  it     It  ia 

ig  ^^'7  aettled,  that  it  is  not  enough  tbat  the  real  estate 

^^^rged  with  or  devoted,  in  any  form,  to  the  pay- 

•  of  the  debts ;  it  must  be  shewn,  not  that  the  real 

^\,&te  is  charged,  but  that  the  personal  estate  ia  dis- 

cbarged ;  Bootle  t.  Bhtndell  (a).     This  ia  not  a  case  of 

a  mixed  fund,  as  in  Roberts  t.  Walker  (&),  as  explained 

in  Bcuffhton  t.  James  (c).      Bendea,  in  the  residuary 

gifl,  he  givea  his  real  and  personal  'estate  expressly 

"  subject,  aa  to  his  personal  eatate,  to  the  payment  of 

Im  just  debts." 


^^-^C^ 


Thirdly.  In  the  devise  of  his  "  freehold  heredito^ 
menta  and  estate,"  the  word  *'  estate "  is  not  qualified 
by  the  word  "freehold,"  for  otherwise  the  word  "estate" 
would  have  no  operation,  and  would  not,  as  it  was  in 
tended,  extend  the  word  "  hereditaments."  The  copy- 
holds, therefore,  which  appear  to  have  been  intermixed 
and  let  with  the  freeholds,  paaa  to  the  Plainti£ 

Mr.  Walpole  and  Mr.  Sydenham  Clarke,  in  the  same 
interest,  cited,  on  the  first  point,  Mackintey  v.  Sison  (d), 
where  a  testator,  having  a  power  of  appointment  over 
3  per  cents.,  professed  to  appoint  4  per  cents.,  and  it 

was 

(d)  1  Mer.  193.  and  19  Vei.  (c)  1  Houk  Ldt.  Ca.  p.  t3S. 

51B.  (d)  B.!i4n)onf,  561. 

(A)   1  Aim.  4- Jf^  7M. 


Nl^ 
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woa  held  to  be  ft  valid  execution  of  tiic  power  over  the 
3  per  ceots.,  thougb  tbe  deacriptioii  was  erroneous ;  and 
Sheffield  v.  Von  Donop  {a),  where  an  appointment  of  m, 
mm  standing  in  the  EngHih  bank  of  Cutitts  &  Co.,  was 
held  to  be  a  valid  appointment  of  etock  in  the  name  of 
truatees.     They  alao  cited  1  Boper  an  J^gadei  {0). 

On  the  Beound  point,  they  rated  Oiiselei/  v.  Anstrit- 
ther  (c),  where  a  testator  devised  all  his  real  property 
to  trueteeBt  upon  trust,  in  the  first  plitce,  subject  to  the 
payment  of  hb  funeral  expeaaee,  of  uny  debts,  and  of 
the  annuitJea  and  pecuniary  tegacieii  thereiaafter  be- 
queathed, for  his  son  for  lif<^  &:c.  &.c.  And,  after 
giving  certain  annuities  and  l^acieis,  and  after  giving 
his  furniture,  wines,  and  stores  to  his  wife  for  life,  and 
BO  annuity  of  44(M^  out  <^  his  rcai  and  personul  estate, 
he  bequeathed  to  his  son  "  all  his  persond  jiroperty,  afler 
Us  mother's  decease,  except"  some  iilale.  It  wus  held, 
that  the  personal  estate  was  not  exonerated  from  the 
payment  of  the  debts,  &&  They  .also  cited  Daviea  y. 
Aihford{d). 

On  the  third  point,  they  relied  <>u  Cur  v.  Ellison  {e), 
where  C.  gave  all  his  lands,  hercditutncnts,  &c.  ia  the 
oounty  of  Durham,  and  all  other  his  real  estate  to 
trustees,  &c.  for  500  years  for  imrticular  purposes, 
Uul  afterwards  to  his  wife  for  lif<; ;  il  ^vas  held,  that, 
as  all  the  estates  came  originally  I'rom  the  wife,  the 
testator  could  not  mean  to  sever  tlie  copyliold  from  the 
freehold,  and  that  tbe  copyhold  lands  therefore  passed, 
by  the  general  words  of  the  will ;  and  un  Edwardt  v. 
BaTnei{g),  where  a  devise  of  "all  my  freehold  and 
leasehold 


(a)  7  Han,  4«. 
(«)  P. SOI, Med. 


[e)  3  Alk.  73. 

(g)  K  Bi«s-  K.  C.  258. 
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leasehold,  and  all  mj  money,"  &&  and  all  otlier  my 
property  wliataoever  and  wheresoever,  was  held  to  pass 
the  testator's  copyhold  property. 

Mr.  SmtpeU  and  Mr.  B.  P.  Amphhtt,  for  the  widow. 
Fiist.  The  difficulty  in  this  case  arises  from  improperly 
treating  the  g^ft  of  the  atook  aa  a  specific  legacy.  It 
is  npt  a  specific,  but  a  general  legacy ;  for  the  will, 
q>eaking  not  at  its  date  bnt  at  the  death  of  the  testator, 
would  carry  all  the  stock  standing  in  hie  name  at  th^ 
time.  The  gift  is  ambulatory,  and  dependent  on  ther^ 
bong  found,  at  the  death  of  the  testator,  stock  of  the 
nature  spetufied  to  answer  the  description  in  the  wiU.  If 
the  testator  had  purchased  20,000/.  consols  after  the  date 
<£  his  will,  and  had  possessed  it  at  his  death,  his  niece 
would  clearly  have  been  entitled  to  it.  Under  a  gift  of 
all  my  funded  property  to  A.  and  all  my  books  to  B.,  th^ 
legatees  would  only  take  property  of  those  description* 
which  existed  at  the  testator's  death.  In  7%e  Dean  and 
(papier  of  Ckriit  Church  v.  Barrow  (a),  under  a  be- 
quest of  "  all  my  juctures,  they  being  a  good  colleo- 
tion,"  it  was  held,  that  al^rf  urchased  pictures  passed, 
for  a  gift  of  any  speaea,  as  of  a  flock  of  sheep,  fluor 
tuates.  In  Wade  v.  Holtzmeyer  {h)  it  was  held,  that 
a  gift  of  "all  I  am  possessed  of,"  passes  all  that  the 
testator  may  have  at  his  death,  and  not  that  of  whiclf 
he  was  possessed  at  tbe  making  of  hie  will.  The  word* 
are  anambiguous  if  the  sutgect  be  considered  fluc- 
tuating, and  the  doubt  is  raised  by  ccHisidering  the  gift 
specific.  The  object  asked  is,  that  words  plainly  and 
anequirocally  meaning  one  thing,  shall  be  constmed  a* 
meaning  another  and  a  different  thing  :  —  to  change  the 
words  "money  standing  in  my  name  in  the  pablie 
funds "  into  "  money  standing  in  the  names  of  trustees  ip 
a  suit," 

(«)  8  AmbUr,  HI.  (i)  b  r«*.  8)  1. 
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a  auit,"  and  which  besides  is  subject  to  certain  deductions. 
The  Plaintiff  seeks  to  introduce  eztriniiic  cvideocc,  not 
for  the  l^tlooate  purpose  of  clearing  up  an  existing 
doubt,  but  to  create  a  doubt  and  to  make  a  new  gift. 
The  rules  as  to  the  admission  of  extrinsic  cvideace 
haye  become  more  restricted  unce  tiie  case  of  MilUr 
T.  Travertia).  You  may,  by  extrinsic  evidence,  clear 
up  a  doubt  as  to  the  object  of  a  gift  nlien  he  la  in- 
accurately described ;  that  is  not  the  present  case- 
Again,  upon  extrinuc  evidence,  you  may  reject  an 
erroneous  description  of  the  subject;  but,  after  euch 
rejection,  it  is  necessary  that  a  distinct  subject  of  the 
gift  should  remun.  Thus  if,  under  a  device  of  an  estate 
A.  b  the  county  off.,  it  happens  that  tlie  estate  k  in 
another  county,  you  may,  in  su^  case,  reject  the  descrip- 
tive part,  leaving  the  gift  of  the  A.  estate  intact.  The 
same  may  be  done  in  case  of  a  devise  of  tlic  A.  cBtate  in 
the  occupation  of  B. :  you  may  reject  the  description  of 
the  occupation :  but  here  no  such  operation  is  possible. 
miis  subject  is  referred  to  in  a  recent  Treatise  on 
Wills (6)  in  these  words:  —  "It  would  be  dangerous, 
however,  to  place  this  statement  of  the  doctrine  in  the 
hands  of  the  reader,  unaccompanied  by  a  caution  against 
the  mistaken  application  of  it  to  gifts  comprising  a 
subject  or  object,  or  a  class  of  objects,  wliicb,  by  the 
rules  of  construction,  is  to  be  ascertained  at  tlic  death 
of  the  testator,  or  at  any  other  period  posterior  to  the 
date  of  the  wilL  In  such  cases,  it  would  be  manifestly 
improper  to  admit  the  state  of  iitcts  existing  when  the 
mil  ia  made,  to  have  any  influence  upon  the  construc- 
tion;" and,  aSter  instancing  the  case  of  a  residue,  the 
author  proceeds,  "  On  the  same  principlu,  if  a  testator 
bequeaths  all  the  stock  of  a  particular  deiiomiiuttion,  of 
which  he  may  be  possessed  at  the  lime  of  liis  decease. 


(a)  B  Bixg.  2M. 


(i)    1  Jarmaii,  3W. 
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"  Vgumeot  ia  supplied  for  extending  the  bequest  to 
^  of  aay  other  denomination,  hy  the  circumstance 
^  the  testator  had,  at  the  making  of  the  will,  no  stock 
^t  ^Hng  to  the  description  "  (a).  It  is  said  that  the  tea- 
iV  (tltunlj  intended  to  give  something,  and  that  it  is 
"  Miity  of  the  Court  to  ascertain  what  it  was ;  but 
uie  answer  is  this :  he  mode  the  particular  pfi  dependent 
on  the  chance  of  his  possesung  stock  in  his  name  at  bis 
death ;  besides,  it  is  not  new  for  a  person,  on  the  &ce 
of  bis  will,  to  give  that  which  he  does  not  then  possess. 


[Tfc«  Masteb  of  the  Rolls.  I  have  known  several 
cases  in  which  testators  have,  on  the  face  of  their  wills, 
made  great  gi(U  having  nothing  to  answer  tbem ;  and 
I  have  heard  Lord  Eldon  say,  that  the  easiest  method 
of  practising  a  delusion  on  others  is  by  the  mode  of 
framing  a  will] 

Secondly.  The  real  estate  is  primarily  chatged  with 
the  wife's  annuity.  This  is  a  case  where  a  specific  debt 
ij  chafed  npon  a  specific  property  in  the  county  of 
Surrey,  and  tbo  personal  estate  is  given  to  the  widow, 
who  was  intended  to  have  both  the  annuity  and  the 
personal  estate.  This  case  comes  directly  within  the 
authority  of  Hancox  v.  Abbey  {b\  where  a  testator  de- 
vised real  estate  npon  trust  to  sell,  and  in  the  first  place 
to  pay  off  a  mortgage  of  3000/.,  and  then  ruse  a  legacy 
of  2000/:,  and  that  his  wife  shonld  take  the  rents  of 
the  residue ;  and  he  gave  the  residue  of  bis  personal 
estate,  "  after  payment  of  his  just  debts,"  &c.  to  hia 
wife^  It  was  held,  upon  the  plain  intention,  that  the 
personal  estate  was  exempted  from  payment  of  these 
two  sums.  In  Browne  v.  Groombridge{c)  a  particular 
part  of  the  personal  estate  was  charged  with  debts,  and 

the 


(a)  1  Jarman,  366. 

(b)  II  Vriey,  179. 


<c)  4  Mad.  4e&. 
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the  rcndne  was  given  to  another,  and  it  vits  held,  that 
the  reaidae  was  .exonerated.  So  in  Choat  v.  yeais(a)y 
the  reatdoe  of  afock,  after  pajmcnt  of  debts,  was  given 
to  A.,  and  the  general  naUne  to  B. ;  and  it  wqh  held, 
that  the  general  residae  vas  exonemted.  Id  Welby  v. 
BoeieUffe{h')  the  testator  devised  a  real  estate  to  A., 
and  he  oharged  that  eatate,  and  A.,  with  the  payoieot 
of  an  annuity,  and  the  Court  wae  of  optnion,  that  the 
general  personal  estate  was  exonerated.  Again,  in 
Evaju  V.  C<ieh»ram{e\  a  testator  liad  two  eetates,  Flvx- 
tim  and  Hotmer,  the  former  charged  with  a  mortgage 
of  IISOJL,  and  the  latter  muDcambcrcd.  By  his  will,  he 
devised  the  flmxtim  estate,  charged  for  the  payment 
otanj  aam  on  the  security  of  the  estate.  It  wsts  held 
tbat  the  pervonal  estate  vaa  exonerated.  The  construc- 
tion is  clearer  in  this  case,  foe  it  in  plain  that  the  tes> 
tator  intended  his  widow  to  have,  not  only  his  general 
personal  estate,  but  the  annuity,  wliich  intention  can 
onlyhe  effected  by  making  the  annuity  primarily  charge- 
tiAa  on  the  real,  in  exoneration  of  the  personal  estate. 

Thirdly.  The  proper  construction  of  the  words  "  my 
freehold  hereditaments  and  eatate  "  is  to  \iass  only  such 
hereditaments  and  estates  as  are  freeholds.  The  copy- 
holds, therefwe,  do  not  pass  to  the  niece,  but  belong  to 
the  widow,  under  the  subsequent  gift. 

Mr,  Trotter,  in  reply. 

JDoe  dm.  Smith  v.  Guliincay  (d),  Legh  v.  Earl  of 
Warrington  (e),  Bickham  v.  Cruttwell  (y).  Miller  T. 
Little (h),  Shuttleworth  v.  Greaves (i),  were  also  dted. 

The 
(a)  I  Jae.  *  W.  108.  (r)  1  B.  P.  C.  51J. 

(6)   I  R.  i  Myl.  571.  (g)  3  M>/l.  ^  Cr.  763. 

(c)  1  0>%r,  428.  (h)  9.  Brav.  259. 

(d)  aS.Ji  Ad.  43.  (0  +  Ml,/.  4  Cr.  35. 
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.Tit  iiASTsn.ofthe  BoLLB. 


1851. 


'  Every  case  of  this  kiad  U  neceaaarily  attended  witb  s     Odbnhell 

good  deal  of  anxiety  and  trouble,  in  conseq^aence  of  the      TDamcR. 

great  variety  of  views  which  may  be  taken  of  the  case.'     AbnA  is. 

Hie  worda  used  are  capable  of  so  mucb  qualificaUon, 

that  it  IB  very  hard  for  the  mind  to  acquire  that  d^ree 

of  satisfaction  and  certainty,  which  is  so  deeimble  should 

be  atttuned  before  pronouncing  a  deciuon  in  favour  of 

mther  of  the  parties.     However  it  appears  to  me  that  I 

am  not  likely,  by  any  further  consideration,  to  come  to 

k  condunon  more  satisfiictoiy  to  the  parties  than  that 

to  wlii<^  I  have  now  arrived,  for  there  is  so  much  doubt 

hovering  over  the  matter,  that  it  is  not  probable  that 

they  will  ever  feel  satisfied  that  the  right  view  has  been 

taken  of  their  case. 


'  l%is  testator  was  entitled  for  his  Ufe  to  the  dividend* 
And  interest  of  tJiree  sums  of  stock,  which  were  standing 
in  the  names  of  trustees.  He  was  entitled  to  a  beneficial 
interest  in  remainder  as  to  one  mmety,  and  the  whole 
was  subject  to  a- charge  of  500t  He  has  contrived  to 
m^e  as  many  blunders  in  his  will  as  can  well  be  imagined 
in  sDch  a  case.  B^g  entitled  to  this  interest  in  the 
stock,  and  being  entitled  to  cert^n  freehold  and  copyhold 
estates,  and  having  entered  into  a  covenant  by  his  mar- 
riage settlement  to  provide  an  annuity  of  200^  a  year  to 
hie  wife,  he  expresses  himself  thus :  —  "I  confirm  the 
settlement  made  on  my  marriage  with  my  present  deariy 
beloved  wife,  Eikn  MeHora  TuvTur,  whereby  an  annuity 
of  200L  is  secured  to  my  siud  wife,  during  the  term  of 
her  natural  life,  and  I  do  hereby  charge  and  make  liable 
all  and  every  my  freehold  hereditaments  and  estate  in 
the  county  of  Surrey,  and  monies  standing  in  my  name 
in  the  public  funds,  with  the  payment  of  the  scud  annuity 
to  my  saij  wife ;  and  I  do  declare  my  will  to  be,  that 
the  same  annuity  shall  be  paid  to  her,  free  from  all  ex- 
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peosea  and  deductions  whatsoever;  aud,  subject  to  the 
payment  of  the  sud  umuity,  I  give,  devise  and  bequeath 
the  KaaeJreehoU  fureditamenti  and  ertatf  and  nioaey  in 
the  public  fiinds  to  vaj  niece  and  godchild,  Saralt 
Qiuntutl,  her  heirs,  executors,  admioUtratora  and  na- 
ngna  for  ever."  Then  it  is  provided,  "  in  case  my  said 
niece  and  godchild,  Sarah  QuenneU,  shall  depart  this 
life,  leaving  her  sisters.  Maty  Qaemnelt  and  EU:abtth 
Calhoun,  or  either  of  them,  her  surviving,  tlien  I  give, 
devise,  and  bequeath,  the  same  fireehoM  hereditaments 
and  estate  in  the  county  of  Surrey,  and  money  in  the 
public  funds,  onto  her  siud  ueters,  the  »!iid  Mary  Que/i- 
nell  and  Elizabeth  Calhoun,  to  bold  to  them,"  and  so  on. 

Now,  then,  these  several  questions  arise.  He  had 
certainly  no  money  in  the  funds  standing  in  his  own 
name.  "Money  standing  in  ray  name  in  the  public 
funds  "  he  had  not,  and  then  the  question  arises,  whethcr 
be  is  to  be  conudered  as  having  meant  to  refer  to 
money  in  the  public  funds,  which  he  might  acquire  at 
a  date  subsequent  to  the  date  of  his  will :  or  whether 
he  is  to  be  conmdered  as  referring  to  money  which  he 
supposed  be  bad  in  the  public  funds,  in  hi^  name,  at 
the  date  of  his  wilL  Now  the  words  ''  all  and  every 
my  freehold  hereditaments  and  estate  in  the  county 
of  Surrey,  and  money  standing  in  my  name  in  the 
public  funds,"  are,  no  doubt,  to  a  certain  extent  am- 
biguous. It  has  been  argued,  and  strongly  urged,  that 
this  means  a  general  legacy,  and  that  it  would  have 
been  perfectly  well  satisfied  by  means  of  stock  pup- 
chaeed  and  acquired  afterwards,  and  standing  in  his 
name  in  the  public  funds  at  his  death.  I  confess  I 
cannot  concur  in  that.  I  think  that  he  meant  "his 
money  then  standing  in  hia  name  in  the  public  funds," 
and  if  tbis  were  bo,  it  would  be  considered  a  specific 
legacy.  k 

He 
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He  intended  then  to  give  soDiethiiig  which  was 
standing,  or  was  supposed  to  be  standing,  in  his  name  in 
the  public  fands,  at  the  date  of  his  will  What  was 
that?  He  hod  none,  except  that  which  was  robject  to 
the  limitations  I  have  mentioned,  and  in  which  he  bad 
an  estate  for  life,  in  the  whole,  and  on  estate  in  remaindw 
as  to  one  moiety,  subject,  as  to  the  whole,  to  a  cbai^ 
of  500^  I  think  that  thu  must  be  considered  as  the 
subject  he  intended  to  give.  Kone  of  these  coses  ore 
satisfactory,  and,  as  I  stated  before,  they  always  leave 
a  certain  degree  of  doubt  and  ambiguity  on  the  mind ; 
but  I  think,  on  the  authority  of  the  several  cases  which 
have  been  referred  to,  I  ought  to  consider,  that:  he  in. 
tended  to  give  his  interest  in  that  particular  iund. 

Upon  the  next  point,  whether  there  was  an  exonera- 
tion of  the  personal  estate,  I  confess  I  have  less  doubt 
than  on  Uie  first.  I  think  it  is  clear,  that  he  intended 
merely  to  charge  the  particular  estate  which  be  spe- 
cified, and  that  (on  the  authority  of  hite  oases  par> 
ticularly)  he  cannot  be  considered  as  ■  having  intended 
to  exonerate  the  personal  estate  from  that  which  is 
called  "  its  natural  burthen."  This  is  the  expresuon 
which  is  geaerully  used ;  but  it  means  no  more  than 
this:  that  it  is  the  primary  fund  which  is  applied  in 
tUa  Court  for  the  aatia&ction  of  debts.  I  think  that 
he  meant  no  more  than  to  create  a  diarge  without 
a&cting  the  priority. 

As  to  the  remaining  point,  I  quite  concur  in  the 
argument  of  the  Defendants.  I  think  that  the  words 
used  in  the  gift,  do  not  at  all  necessarily  imply,  or  lead 
one  to  infer,  that  he  meant  to  give  the  copyhold  estates. 
The  words  "Freehold  hereditaments  and  estate"  of 
themselves  would  no  doubt  be  strong  enough  to  carry 
both,  provided  there  was  any  manifestation  of  intention. 

Vol.  XIII.  S  bot 
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1851.  but  I  tldok  that  theva  »  bot  tiero  nny  miuufestfltion  of 

^"'*''^^  jatMition.     My  opinion  therefure  is,  that  the  copyholds 

>.  ;do  not  pus  by  the  will,  and  then:  will  be  a  declaration 


'NUB^  n.  L«a  SEYMOUR  and  Otbere. 


on  upon  n  demurrer  to  a  bill  fot 
tpoa&e  perfbrminoe  filed  by  tlie  Plaintiff  i^ainsl 
of  Wtiods  and  Forests. 


The  Commit-    FT^IS 
siouenof  J|_ 

WoocUukI 
Fore«t«  are       (he 
not,  under  the 
7  5.4.  e.77.. 

orStohB*  By  Hie  7tk  Oto-i.  b.  77.  the  Commissioners  of 
sued  for  the  Wood*  1^  Fotests'  t^pbintcd  under  the  53  Geo.  3. 
fo^uicear  **  ^^^'  '*"  iutborixod  to  niiikc  certain  new  streets 
coDtracUen-  «nd  improTemenU  n  the  neigbbourhood  of  Charing 
and  bv  them.  Crvta,  mtooi^iig  to  certinn  ]ilan^,  and  amongst  tbem, 
The  Com-    jo^  ffllHim  StncL 


nzed,  with  ,  They  wwe  empowered   tu   purchase   the   necessary 

the  Lords  of    laada. 
the  Trowury, 
to  dembe,  or 

preriouito  Th«20thBectioiiof  the  act  was  as  follows:  "Provided 

w  wi^t  ttlwayo,  and  be  it  fiirther  enacted,  That  it  shall  and  may 
to  demise.  be  lawful  for  the  said  Commissi  oners  for  executing  t)u< 
The  liill  ■!•  ,  •,     .  ,     ,  ,  ,      .       .  .  . 

leged  that  the  ^<^^  by  and  with  the  consent  arnJ  approbation  in  wnting 
CMumw'  _  of  the  said  Lord  High  Trca.«iircr,  or  of  the  said  Com- 
fint  obtained  nusuooers  for  executing  the  ^^ild  ofiioe  of  Lord  High 
r''*iri^^l-  T»»««r,  or  any  throe  or  n.orc  <,f  them,  absolutely  to 
temibed  to  sell  and  dispove  of  all  or  any  part  of  the  houses,  build- 
tlemue,  and  ■  „ 

Dfterwardi  "«8' 

contracted  to  dcmiM  to  the  Plaintifi^  and  prayi'il  a  specific  performance.  Held, 
on  demurrer,  that  the  bill  could  not  be  sustained. 

A  suit  for  the  ipedfic  performance  of  an  ngrecnicnt  witli  a  variation  cannot  be 
supported.         ; 


J\ 
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ihga.  Iamb,  MoemebU,  and  kereditameBta  of  or  be- 
dmiging  to  his  Majesty,  his  beirs  or  BuoeeaBon,  in  the 
Jintt.  of  the  said  streets  and  places  re^>ectivel7>'to  be 
ereoted  and  built,  altered)  repaired,  and  imfwoved  under 
'<ff  by  yictae  of  this  Act,  or  whidi  ehall  be  so  pOrdiased 
.or  acquired  as  aforesaid,  and  diall  ootbe  wanted- £ir  the 
jnipoees-of  this  Act;^aBd  aUoto  convey  in  ex«baagiB, 
with  such  consent  And  approbation  as  aforeuid,  all  or 
lany  part  of  the  houses,  buildings,  lands,  teoementB  «t 
.bsEB^tamenta,  of -or  belon^i^  to  hia  Majesty «-  lutT  beiife 
■or  Buccesaors,  ^tuate  'witlnn  any  or  either  of  the  parishes 
.tbaouglL  vhicfa  the  said  streets  aai  places  lespeeMvety 
■to  be  erected  and  "built^' dtwedr  stepped  up,  r^iwed)>r 
improved  noder  or  by  virtue- of  this  Ael,  Aitetidfor 
.whidi  shall  have  beoi  purcbseed  andtaken  in  eaehai^ 
under  the  anthoritr^  of  (his  Aat^  and  which'sfadU  not  be 
.vanted  £>r  the  purposes  'of  the  baid  Aet,  in  Uen  of' and 
IB  exJnnge  for  any  other  houses,  buildings,  lands,  tene- 
ments and  hereditaments  which  aboil  1m>  wanted  for  the 
■^rposeB  ef  this  Act,  oTtwitb  «  vieWto  the  •cquisHteiL 
tiy .  wtobangs  of  any  odier '  houses,  -  bvUdingB,  lotads, 
tenements  and  hereditaments  whitdi'  may  lA  ^equireA 
tOK  the  immediiite  purpeees  of  the  said  Act ;  and  aim  to 
Semite  or  UoM'i  ot  previotu  to  any  tuelt  demise  or  Itastf 
to  enter  into  any  contract  or  agreefnmt  for  the  damamy 
«r  leaaing,  all  or  any  part  of  aut^h  houses,  buildings, 
Jaods,  tenententa  asd.  hereditameiits  of  or  helon^ng  fo 
Jtis  M^esty  as  afixrsswd,  to  any  person  or.persons,  for 
any  term  of  years  not  etceeding  ninety-nine  years  from 
ihe.maldng,  thereof,  at  such  rent  or  rents,  and  under 
«uch  covesaDte,  conditions,  clauees  and  restrictione,  aiid 
in  each  wanner  as  the  aaidrGomnussionerB  for  exeonting 
tlus  Act  shall,  from  time  to  Ume,  with  such  consent  and 
approbation  as  aforesud,  judge  proper,  either  wholly 
«r  io  part,  in  lieu  of  or  in  exchai^  for  any  lease  or 
leases,  assignment  or  aasignmenta  of  any  other  houses, 
Inuldings,  lands,  tenements  or  hereditaments  which  shall 
82  be 
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be  muted  for  the  pttrposea  of  the  eaid  Act,  aad  in 
wluch  Mid  bootee,  baildlngg,  laade,  tenemenU  aod 
bereftaments  ao  wanted,  tbe  peraoo  or  persons  treating 
for  ancb  eichapge  may  bare  only  a  leasehold  or  some 
other  Hmited  intereat;  and  alto  to  demise  or  leaie,  or 
premauM  to  amjf  tuck  demite  or  leaae,  to  enter  into  any 
contract  or  agreenunt  for  tbe  dbmitoig  or  lea>ring,  with 
each  ocmaent  and  approbation  as  aloresaid,  all  or  0117' 
part  of  tbe  houees,  baildii^^  buds,  teoements  and 
bereffitamenta  to  be  parehased,  neeted,  built,  altered, 
repwred  mod  improved  nnder  or  by  Tirtite  of  this  Ace, 
fiw  any  term  or  terms  of  years  not  exceeding  ttinety- 
nine  years  from  the  making  thetreof,  nt  such  rent  or 
rents,  and  nnder  inch  covenants,  a»idition-i,  clauses,  and 
resections,  and  in  such  manner,  as  tlic  ^aid  Commis- 
sioners for  executing  this  Act  shall,  from  time  to  time, 
with  soch  oooaeat  and  approbation  ae  aforesaid,  judge 
proper  and  think  most  adntntageona,  and  to  receive  and 
take  any  6ne  or  fines  for  the  granting  of  eucli  leases, 
and  to  apply  all  such  fines  to  the  purposes  of  this  Act ; 
and  all  conveyances,  exchanges,  and  li'nscs  which  A\a\\ 
be  made  by  the  said  Commissioners  for  executing  this 
Act}  of  any  of  the  said  houses  and  buildings,  lands, 
tenements  and  hereditaments,  may  be  made  according: 
to  tbe  forms  set  forth  in  the  schedule  to  the  said  recited 
act  of  tbe  fifty-third  year  of  tbe  rdgn  of  his  said  late 
Majesty  annexed  (a),  or  as  near  thereto  ns  the  circum- 
stanoes  of  the  case  will  admit;  and  all  such  convey- 
ances, exchanges  and  leases  shall  be  good,  valid,  and 
e^ctoal,  any  proviuons,  restrictimts  or  clauses  con- 
tuned  ia  any  act  or  acts  of  parliament  relating  to  his 
Majesty's  land  revenues,  or  to  any  projierty  under  the 
management  of  the  Commisuoners  of  His  Majesty's 
Woods,  Forests,  and  land  revenues,  or  any  practice, 
custom,  or  usage  to  the  contrary  thereof  in  anywiee 
notwithstanding," 

The 
(«)  5317.3.  ;.  121. 
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The  55th  section  empowered  the  CommisaioncrB  to 
remore  projeotione  and  encroachmentB,  nud  the  59th 
MOtkm  waa  as  follows :  "  And  be  it  further  enaeted, 
(bat  ID  all  aotioDB,  eaits,  t»lle,  plaints,  indictmenta, 
ptosecgtion^  trials,  or  proceedings  at  kw,  to  be  had, 
Inwight,  prosecuted  or  preferred  in  pursuance  of  this 
act,  the  said  CommiasIonerB  for  executing  this  act  maj 
sue  aod  be  sued  in  the  name  of  their  Secretary  ap- 
pointed for  the  purposes  of  this  act,  or  the  person 
officiating  as  sach ;  and  that  no  action  or  prosecution 
to  be  brought,  commenced  or  defended  by  or  ag»nst 
the  said  OunmisaionerB,  or  any  of  them,  by  Tirtne  <tf 
tins  act,  in  the  name  of  their  Secretary,  or  the  person 
<^iciating  as  such,  shall  abate  or  be  discontinued  I^ 
the  death  or  removal  of  snch  Secretary  or  the  person  of- 
ficiating as  such,  or  by  any  act  of  auch  Secretary  or  the 
person  officiating  as  such,  without  the  consent  of  the  siud 
Conunisuoners ;  but  the  Secretary  for  the  time  being  to 
the  said  Commiaeioners,  or  the  person  officiating  as  sut^i, 
shall  always  be  deemed  the  Plaintiif  or  Defendant  in 
such  action,  as  the  case  may  be."  The  61st  section 
was  as  follows :  "  And  be  it  further  enacted,  that 
Qolhing  in  this  act,  or  in  any  mortgage,  contract  or 
Wue  hereby  authorised  to  be  entered  into  or  made  by 
the  uid  Commissioners  for  executing  this  act,  or  any  of 
tlieiQ,  shall  extend  to  charge  the  person  or  persons  of  all 
or  uy  of  the  Commissioners  executing  any  such  mort- 
g^e,  contract,  or  lease,  or  the  heirs,  executors,  or  ad- 
^istrators  of  the  same  Commissioners,  or  any  of  them, 
■v  either  or  any  of  their  own  proper  lands,  tenements, 
&>odA^  or  chattels,  with  or  for  the  performance  of  all  or 
"^^  *^^  the  covenante,  conditions,  or  ^reements  in  the 
j"*^  ttoortgage,  contract,  or  lease  contained  on  the  part 
^^  same  CommissicHiers,  or  any  of  them;  but  the 
^BSSS^SALiit  of  all  costs,  charges,  damages,  and  expenses, 
^cih  shall  or  may  be  recovered  in  any  suit  or  suits  at 
*^  S  3  law 
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hnr  or  eqni^  >g>li»t  them  the  esid  Comiiu»ioDers,  or 
aaj  of  tban,  or  ■gliint  tbeir  or  out  of  thdi  bebi, 
•xeorton, -or  ftda^nktntore,  for  or  b;  reason  or  meuis 
of  ■oak  last  mentioned  mortguge,  cootract,  or  lea^  or 
tkt  coweomts,  emiditiobt,  or  &greeincnt8  tbercin  con- 
toned,  and  abo  all  the  costs,  charges,  damages,  and 
CKpenMt  wUdi  the  laid  CommisnoDcre  shall  bear,  pav, 
expend,  or  be  pat  to,  or  which  ehall  be  occasioned  to 
1km,  for  or  by  reason  or  means  of  anr  such  mortgage, 
oootfaet,  or  agreement,  tn-  any  covenant,  condition,  or 
agiMiueiit  theroB  «oatftiiicd,  or  any  action  or  actious, 
Beit  M-  aoita,  to  be  broi^ht  or  )iro!>ecuted  by  or  ngainst 
ttwn,  or  any  of  Utem  tfaoreiiiK)n,  shall  respectively  be 
plild  and  -discharged  by  and  out  of  the  monies  lo  be 
nuMd  or  be  recnved  by  -virtue  of  this  act" 

The  bill  stated,  tint,  in  April  1830,  the  CommiseioDers, 
kaVing  Jint  obtained  the  ronsent  aitd  approbation  re- 
fttired  h/  t/u  said  act,  detenuined,  under  the  powen  of 
t^  above  act,  to  let  the  plot  of  ground  on  tbe  north 
aide  of  Kikff  WiBiam  Street  intermediate  between  the 
Ophthalmic  attd  Charing  Crotn  Hospitals  (which  formed 
die  two  comers  of  the  north  side  of  the  street),  and 
ti>ey  (nrculated  printed  conditions  nnd  plans.  It  stated 
that,  the  conditions  referred  to  the  printed  i>lan,  and 
that  the  conditions  stated  "  tlie  ground  proposed  to  be 
let  is  shewn  by  the  colour.'^  red,  hliio,  and  yellow  on 
tim  aefompoMf/ing  phn." 

■  Tbe  bill  then  stated  as  follows:  "  Thnt  the  Pliuntiff 
i^>plied  for  and  obtained  from  the  CommissionerB  one  of 
tiie  printed  copies  of  the  said  plan,  nnd  also  of  the  con- 
ditions, and  he  thereupon,  nnd  on  the  17th  of  May 
1831,  duly  made  an  offer  or  tender  in  writing  duly 
aigned  by  him  to  the  said  Commissioners,  to  take  the 
plot  of  ground  coloured  yellow  in  the  plan,  on  a  build- 
ing 
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ing  lease,  |>urBUult-to  tlie  conditiolu,  at  the  yefirly  rent 
of-'SQK,  «nd  th»t  the  Plu&tiff's  oflfer,  which  wu  tha 
kigbeab  omred  to  the  Commieaionen  fer  that  plot  of 
ground,  was  accordingly  duly  accepted  by  tbemt  by 
a  letter  dated  the  18tb  of  May  1831,  which,  by  their 
^ireotioni  vfta  written  mA.  ^gned  -  aad  -sent  to  the 
Plaintiff  by  Mexanier  Mine,  Esq.,  the  dken  Sfeoretaiy 
af'tbeComraisaibnen,  and  which,  omitting  tbe  formi4 
porta,  was  as  follows :  '  The  Coeamissionfin  for  car- 
lying  into  ezecntim  the  act  7  Gee. A,  e.  IT.,  hanqg 
Eiad  under  conBiderati<m  your  latter  of  yeaterday's 
^te,  offering  a  rent  erf  660t  per  oimnm  for  a  plot  ot 
ground  in  WilUam- Street  and  C^iandos  Street,  shewn 
by  the  colour  yellow  on  the  enotosed  plan,  upon  con-' 
£tioiu,  a  copy  of  which  is  also  enclosed  herein,  I  am 
conunanded  to  acqnunt  you,  that  the  Board  acoept 
yonr  tender,  and  have  directed  Mr.  Na>ft  to  ^ve  yon 
posBeosion  of  the  ground  forthwith.  I  am  further  ta 
requeat  that  you  will,  with  aa  little  delay  as  poesible, 
hoaid  in  llie  ground,. and  that  you  win,'at  yonr  earliest 
cooTcmence,  transmit  to  this  office,  for  the  approbation 
of  the  ComlniaBitmers,  a  copy  of  the  plan  and  elevation 
yon  propose  to  adopt  in  building  thereon.' " 


The  Pluntlff  stated,  that  he  took  poeseeuon  and  bnilt 
fourteen  houeee  on  the  groand,  seven  in  JSiiu^  William 
Street,  and  seven  in  the  rear  in  ChandoM  Street,  at'an 
expense  of  18,000/. 


The  Plaintiff  also. stated,  that  he  had  entered  into 
tin  contract,  on  the  Ituth  of  the  street  being  completed 
according  to  the  plan,  but  that  the  trustees  of  the 
Charing  Crott  Boepital,  whose  buildings  flanked  the 
Pluntiff  *B,  had  erected  pedestals,  steps  and  area  railingsi 
which  {vojected  into  the  street,  b^ond  the  Hue  of  the 
other  houses,  and  in  opposition  to  the  [dan  agreed  on; 
^4  and 
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and  it  set  fixtb  a  eocrespondence  between  the  Plaintiff 
Mid  Derendaota  in  which  the  latter  appeareil  disposed 
to  aariat  the  Plaintiff  in  the  aaaortioo  of  his  rights  against 
theHo^taL 

Hie  lull  then  contained  the  following  charges :  — 
**  diat  aereial  ieaaes  of  difffatent  portions  of  the  said 
|4ot  of  groand  agreed  to  be  taken  by  the  Pluntiff, 
that  is  to  say,  of  those  portions  of  the  plot  of  ground 
npon  which  all,  except  one,  of  the  houses  and  ahops 
in  Chandot  Stmt,  and  four  of  t}ic  houses  and  shops 
in  King  Wmiam  Street,  so  built  by  the  Plmntiff,  have 
been  made  and  executed  by  the  Commissioners  to  the 
Plaind^  in  pursuance  and  part  performance  of  the 
agreement  so.  entered  into  by  the  Pliuntiff  and  the 
Commiaaionera,  and  that  upon  the  occasion  of  such  lease 
being  made,  the  yeariy  rent  of  HGOl.  reserved  and  made 
payable  by  the  Pliuntiff  under  the  agreement,  was 
agreed  to  be  and  was  duly  apportioneJ,  and  several 
yearly  sums,  making  together  the  yearly  aura  of  323/., 
part  thereof,  were  reserved  and  made  payable  in  respect 
of  the  premises  comprised  in  the  leases,  and  the  yearly 
anm  of  237/.,  the  remainder  thereof,  was  t^reed  to  be 
reserved  and  made  payable  in  respect  of  the  remainder 
of  the  plot  of  ground. 

"  However,  the  Plaintiff  sbeweth,  thnt  no  lease  has 
ever  been  made  or  executed  to  the  Plaintif!',  by  the  Com- 
misffloners  or  otherwise,  of  the  other  poiiions  of  the  plot 
of  ground,  that  is  to  say,  those  portions  thereof,  upon 
which  one  of  the  houses  and  shops  in  Chandoi  Street, 
and  three  of  the  stud  houses  and  shops  in  Kitig  William 
Street,  numbered  respectively  20.  25.  and  28.,  and  the 
aud  building  called  the  Lowther  Rooms,  have  been  built 
Ly  the  Plaintiff,  and  that  in  respect  of  such  last-men- 
tioned premises  and  to  that  extent,  the  agreement  still 
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lemuna  execatoiy  and  unpetfonned  b^  the  Commis- 
aooers.  And  die  Pluntiff  further  chaises,  that  the 
Cominisuoners  ought  apecifically  to  peribnn  the  agree- 
ment, so  far  aa  the  same  remuns  unperformed,  ac- 
cording to  the  terms  thereof,  and  according  to  the 
{ffinted  plan  and  conditions  which  constitute  part  of  the 
agreement,  and  in  partictthir  they  ought  to  came  or 
ineeore  the  projections  and  encroachments,  bo  made 
by  the  trustees  of  the  Charing  Crott  Hotpital,  to  be 
temoved,  and  the  line  and  frontage  of  King  WUliam 
Street,  and  the  footway  thereof,  on  the  north .  dde 
thereof,  to  be  made  conformable  to  the  plan,  and  they 
ou^t,  thereupon,  to  execute  one  or  more  leasee  to  the 
Fhimttff  of  the  plot  of  land  taken  by  the  Plaintifl; 
and  of  the  houses  and  buildings  thereon,  of  which  no 
lease  has  hitherto  been  granted  to  the  Pluntiff,  with 
proper  coyenanta  on  the  part  of  the  sud  Commissioners, 
for  continuing  the  line  of  the  street  conformable  to  the 
plan,  during  the  remainder  of  the  term  of  ninety-nine 
years ;  or  Mherwise,  if  for  any  reason  the  CiHnmisuonere 
diall  be  unable  so  to  perform  the  agreement,  then  they 
oof^t  to  execute  to  the  Plaintiff  a  proper  lease  or  leases 
of  the  last-mentioned  premises,  and  to  make  due  com- 
pensation to  the  Plaintiff  for  the  iiyury  sustained,,  and 
to  be  sustained,  by  him  in  respect  to  the  aforesaid  de- 
TiaUons  from  the  siud  plan,  either  by  reducing  the 
annual  amount  of  the  rent  to  be  paid  by  him  in  respect 
of  the  last-mentioned  premises,  or  in  some  other  adequate 


The  bill  stated,,  that  the  Commissioners  at  present 
bad  no  Secretaiy,  and  it  prayed :  —  That  the  Com- 
missioners might  be  decreed  specifically  to  perform  the 
agreement  so  entered  into  by  them  with  the  Fhun- 
tiff,  so  far  as  the  same  remuned  to  be  performed  by 
them,  the  Pluntiff  thereby  ofifering  to  perform  the 
agreement 
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m  hit  part,  ud  tliat  for  that  {Htrpose,  the 
GammueioiMniiu^tbe  oompelledto  remon,  or  procure 
to  be  remoTod,  the  jwcyeetioiw  or.encMAchiuents  so 
made, by  th&  tnwteei  of  the  Cbarmg  Crom  Hospit^ 
into  or  upon  the  footway  on  the  north  nde  of  King 
WiUiam  Street,  and  to  came  the  south  frontage  of  the 
Ho8|Mtat  premifles  to  be  made  ia  oonfbmily  to  the 
printed -plan,  so  that  thoro  might  be  an  uninterrupted 
footway  puaing  in  a  etiaigbt  line  inniediately  before 
the  buildmga  throu^ioat  that  side  of  the  street ;  and 
tl»i  in  die  kaee  or  leaees  of  that  part  of  the  plot  of 
ground  aa  io  which  the  agreement  still  remained  on- 
performed,  to  be  ezeented  by  the  ConimiciiuoDers  to 
the  Fkinti^  tbere  udg^  be  inwtted  coveuante  on 
thaii  part  for  tbe  oontiiniance  <^  such  uninterrupted 
footway,  during  the  remainder  of  the  tr:rni  of  ninety- 
nine  years ;  or  in  ease  ^tx  Conunisaioners  should  be  unable 
to  lemoTe  or  procure  to  be  removed,  tlie  projectiona  or 
eooroatdimentB,  and  otherwise  specifically  to  perform  the 
agreement  then  that  the  Commissioneie  »ighttt>e  decreed 
tq  perform  the  agreement,  so  &r  as  they  should  be  able, 
and  to  make  a  fiiir  and  |»oper  oompenaation  to  the 
Plunt^on  aoooimt  of-the  projections  or  enoroachmeDts 
and  otherwise,  in  respect  of  so  mnch  of  the  agreement 
aa  ihonld  not  be  duly  performed  by  them,  and  that  such 
eompennlion.  might  be  fixed  and  settled  by  this  Court. 


To  this  bill,  tbe  Defendants  filed  a  general  demurrer. 


ffit  Joha  RomiUy  (Attorney-General),  Mr.  Turner, 
and  Mr.  W.  M,  Jamtt,  in  support  of  tbe  demurrer. 

First,  the  Plaintiff  has  shewn  no  equity  by  his  bill. 
The  mere  exhibition  of  the  plan  of  the  intended  im- 
provements in  the  neighbourhood  did  not  amount  to  an 
engagement,  on  the  part  of  the  Commissioners  with  the 
Plaintiff, 
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Pluntiff,  that  ill  the  udeiuled  ia^trovemeDCB  ihould 
be  effected  ia  ^e  preoee  mode  a[9)earuig  on  the  pl^o. 
This  point  haa  been  determined  hy  the.Houae  of  Xiorda 
ui  77ie  Feoffees  of  Herioft  Jlotpital  v.  Gibton  (a),  and 
l^  Lord  Cottenbam  in  Squire  v.  Campbell  (h).  The  ipap 
vas  a  general  plaai  and  was  never  intended  to  be  Btrictlj 
adhered  to,  and  might  be  departed  from ;  Schreiber  v. 

Secondly.  Even  if  the  Fluntiff  has  anj  equity,  it 
cannot  be  enforced  against  the  Commiseioners  of  Woods 
and  IB'oreqts.  They  have  no  estate,  and  are  mere 
stewards,  in  no  way  representing  the  interests  of  the, 
Crown.  The  proper  mode  of  enforcing  the  Fluntiff 's 
allied  equity  is  by  peti^D  of  right. 

Tlurdly.  It  appears  by  the  hill,  that,  by  arrange^ 
ment,  the  contract  has  been  waived  and  abandoned,  and 
another  has  been  sul^tituted.  The  old  contract  has 
been  part  performed  by  the  grant  of  the  leases  of  the 
greater  part,  and  what  remains  to  be  done  is  under  a 
4ew  parol  contract.  The  Plaintiff,  by  accepting  leases 
of  part  of  the  property,  has  also  wuved  all  claim  in 
respect  of  the  projections. 


Fourthly.  The  only  equity  of  the  Flunljff  is  to  ob- 
tun  a  tease,  which  the  Defendants  have  always  been 
ready  to  grant ;  but  the  real  object  is  to  obtain  com- 
pensation by  way  of  damages  for  the  alleged  encroach- 
ment on  the  street;  this  is  the  subject  of  an  action  at 
law,  and  not  a  proper  matter  for  equitable  interference. 


Mr. 


(€)  SZto»,  301. 
a)  1  AfyL  4-  CV.  4M. )  Mtd 
•M  the  note  in  tl  SeoM*,  S6t. 
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Mr.  B.  Palmer,  and  Mr.  TotUr,  tMntrd. 

"Pint.  The  plan  is  part  of  the  contract,  for  it  is  ex- 
pressly referred  to  and  incorporated  in  tbe  conditions ; 
thus,  the  conditions  state,  that  "the  ground  proposed  to 
be  let,  is  shewn  by  the  colours  red,  blue,  and  yellow  on 
the  aeeompanying  plan." 

The  case  is  like  Peacock  v.  Peiuon  (a),  where  it  waa 
held,  that  if  the  vendor  of  land  in  lots,  for  the  purpoee 
of  buildings,  accompanies  his  description,  particulars, 
and  conditions  of  sate,  with  a  map  delineating  the  in- 
tended diTiwons  of  the  property  by  new  rooda,  he  must 
be  understood  to  hold  out  expectations  that  the  lots 
will  be  so  divided,  and  it  would  not  be  competent  to 
him  to  divide  the  land  in  a  different  manner,  eo  as  to 
attract  an  occupancy  and  population  entirely  difTcrcnt 
from  that  which  would  have  been  produced  by  acting 
on  the  plan  proposed  and  held  out  at  the  ealc.  The 
Feofftet  of  Herioft  Hotpital  v.  GUison,  ond  Squire  v. 
Campbell,  have  no  application  to  this  cose,  for  there  the 
conveyance  and  leases  had  been  made,  and  contained 
no  reference  to  the  plans,  and  it  waa  sought  to  extend 
the  terms  of  the  written  document:  here  the  plan  is 
attached  to,  and  forms  part  of,  the  agreement. 

Secondly.  The  Commissioners  are  bound  to  perform 
the  contract,  and,  there  being  no  Secretary,  they  arc  the 
only  persona  who  can  be  sued. 

l^TAc  Attorney-General  said  he  declined  to  take  any 
advantage  of  that  objection,  and  he  would  assume  tlmt 
this  was  a  bill  agunat  tbe  Secretary.] 
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Tk«  legislatare  has  given  the  Commiaeionen  both 
power  to  coDtr&ct  and  power  to  complete,  and  the  con- 
tract being  binding,  they  are  bound  to  perform  it.  It  is 
not  necesaar;'  that  they  ahould  have  any  estate,  if  thej 
have  suSScuent  power  to  convey :  the  ease  is  quite  differ- 
ent from  a  sale  by  a  steward  or  ^ent,  who  has  no  power 
of  himself  to  carry  the  contract  into  execotion  by  a  con- 
veyance. If  the  contract  was,  as  it  is  alleged,  a  valid 
I^al  contract  as  against  the  Pluntiff,  and  which  he 
mi^t  have  been  compelled  to  perform,  conversely,  it 
was  equally  so  as  regards  the  Commiseioners ;  even 
the  rent  would  be  reserved  to  the  Commissioners)  and 
not  to  the  Crown.  Again,  it  has  been  clearly  deter- 
mined, that  no  person  can  properly  be  made  a  party  to 
a  suit  for  specific  performance,  bat  those  who  are  parties 
to  the  contract;  Tatkerv.  SmaB(a);  and,  therefore,  the 
Commissioners  are  the  only  proper  persons  to  make  De- 
fendants. It  appears,  that  in  Hankin  v.  Hmkitton  (ft), 
the  Commissioners  were  made  Defendants,  and  relief 
was  had  against  them. 

Thirdly.  There  has  been  no  abandonment  or  varia- 
tion in  the  contract,  but  merely  a  part  performance,  by 
a  ooDveyance  of  a  part  and  an  apportionment  of  the 
rent  The  contract  is  for  a  building  lease,  in  which  case, 
it  is  always  the  practice,  and  is  so  understood,  to  grant 
separate  leases  of  the  separate  houses  as  they  are  built. 
The  Plaintiff  has  laid  out  16,0001  in  building  the 
booses  on  the  faith  of  the  agreement ;  and,  whatever 
may  be  the  terms  of  the  existing  contract,  the  Defend- 
ants are  bound  to  perform  it. 


Fourthly.   The  PhuntifF  is  entitied  to  some  port  of 
the  relief  prayed,  and  it  is  therefore  unneceasary  to  ad- 
vert 
(a)  3  JWy/.  *  Cr.  63.  (*}  4SmoB.,  13. 
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mrt  to  the  pdat  M  to  dauugM;  but  tlie  Commifiaioners 
hteie  by  the  act  power  ts  remove  obstructions  (a),  ami 
the'  reodedy  for  d*iiwge»  ooold  not,  under  the  special 
terma  of  tlie  kot,  lure  becft  obtuned  at  law  (b). 

.7%e  Attmuy^GenertU  in  reply,  The  CommiseioDers 
Jure  not  D  corpontioD,  apd-  tbi^  have  no  common  law 
right  or  luibiUty:  twymid  that  to  be  collected  from  the 
jBtat^to.  .  They  luTO, «  power,  but  the  estate  is  rested 
ip  the  Qrown.t;t)wy  ue  relieved  from  i>Greonal  re- 
»ponubility(e),'aQd  may  me  id  particular  cases.  There 
ja  no  owe  in  which  they  have  been  Plaintiffs,  the  At- 
.tOKMf-CfeBfln}.  -a)  aeprefenting  Ahc  Crown,  has  always 
«ped>  -In  iZaiMUn  ^  Muiiimmt  the  point  was  raised 
[wbekher  the  Couct  had  jurii£olion  to  gnutt  an  lajuno- 
•tkm  agMiutitkeCommiwioneTB,  as  being  uiiDisters  of 
.the  Ox>«B>  but  it  wiaeaot  premetl,  and  therefore  not 
decided. 


It  is  not  Buffimently  alleged  thftt  the  proposed  leaMS 
bare  received  the  aasent  of  the  Lords  of  the  Treasury, 
.wbieh  the  act.  renden)  naceaeary. 

If  the  Pkintiff  has  wrongfally  suffered  any  iDCon7 
yenience  from  the  acta  of  the  trustees  of  the  Hos^Htal, 
his  proper  remedy  is  by  action  at  law  agiunst  them; 
JVilhet  V.  The  Hungerford  Meckel  Cotnpuny  (rf),  and  not 
by  a  suit  in  equity  agwnst  mere  CommiBsioncrs. 

The  Masteb  of  the  Rolls. 

This  case  has  occupied  a  very,  considerable  time,  bat 
not  unreasonably  so,  for  the  interest  of  the  Plaintiff  in 
this  matter  is  one  of  reiy  oonaiderahlc  importance. 

TbU 


(a)  Sect.  55. 
(4)  Sect.  61. 


(r)   Sm.a7. 

(rf)  a  Bing.  N.  C.  287. 
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'  Tlu«  is  a  bill  filed  by  a  geotlemaD  Trbo  has  entered       .1831. 
•tntos  oontiBot  with  the  CommisuDnen  of  Woods  uid     ^"^J**"^^ 

Ftnwts,  for  taking' inmi  them' a  leue  of  a  certain  plot  v. 

ofgrounl  He  has  bad  sqiaratfl  leasee  giftnted  to  him  sbtnmk 
'Of  e^me  jMrtiona  of  tlutt  ground,  and  now,  all^^it^  that 
«n  injorj  has  been  done  to  bitn  in  respect  to  fdtera- 
itibtA  made  in-  the  boundary  of  the  premlBee  Wjoioisg 
<tD  his,  he  prajB  a  spw^e  performance  of  the, agreement 
Temaining  unpeifonned,  find  .daima  to  be  entitled  t* 
voMpeoMtion '  ftou'  Ut«  CoDMBfeBibaeTfrof  Woods  and 

The'bill  tbea,  !b,fbniv  isfor  the  spetifie  perftwaianoe 
«f>  liii  ^leement  whicb-haa  b«eil  «zeeut0d  in  part^-aod 
aiddi^  that  it  ma)r  be  ekefcutednst*  ibe  resti  and' eloirae 
to  iBve-conipeiuation-in  reepabt  of  aa  injnjry  vbioh  is 
vaqwfcted'to  arise  or  haa-akeddy'afiBfitL  - 

. '  The  first  objedtim  raised  is,.  tJiat  .the  CommiBsioneTB 
•mt-^tbo'  Woods  and'  J^oreets^  are  not  liable'  to  be  aifsd  for 
tiie  speofio  performance  of  »  oontraot  at  all.  It  isne^ 
Midi  tluii  they  are  not  liable  to  be  sued  for  the  speoific 
'ltedbnnaiv»'of  a  o(Hitn<^  with  a  variktitm.  It  is  lost^ 
-imieted,  that  th^  an  ncit  liable  to  be  4ued  in  an;  way 
:Jbr  compensation  or 'damages. 

■  ■  ■  The '  CchnmisBionerB  of  Her  Majesty's  Woods  and 
Forests  are  persons  who  have  certain  powers  and  au- 
thorities, but  who  do  not  appear  to  have  any  estate 
■wbateTCr  in  the  Crown  lands,  and  tfie  question  vhich 
arises  ia,  whether  thur  authorities  0fe  of  such  a  nature* 
•»  to  entitle  persons  who  entw  into  contracts  and  haf  e 
■dealings  wkh  them,  to  have  as  against  tbem  relief  of 
that  species  which  is  usually  to  be  had  against  those 
who  are  possessed  of  rights  and  estates?  It  is  truly 
^d,  that  if  these  Commissioners  are  liable  to  sue  and 
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to  be  ned,  lodi  IttbilitT'  moat  rest  aliine  upoa  gronnda 
nod  reumts  distinctlj  stEted  in  the  statute ;  for  thelr 
powen  we  entirely  ststatocy,  and  noching  else.  I^ 
tbeie  ujthing  coDtainod  in  the  statute  which  ehewa 
that  the  Commiauonen  an  liaUe  to  be  sued  for  the 
speeifie  performance  c^  an  agreement  ?  Thev  are  capable 
of  entering  into  agreements  with  the  con^nt  of  the 
Lords  of  the  Treasury;  when  they  Iiave  entered  into 
those  agreements,  they  may  be  enfi»ced  in  the  ordtnaiy 
way  as  in  the  case  t^  estates  Tested  in  the  Crown :  they 
do  not  a[^>ear  capable  of  being  enforced  otherwise. 
The  Commissioners  of  Woods  and  Forests  arc  persons 
merely  possessed  of  oertaia  powets,  hnving  duties  con- 
nected with  them,  and  who,  on  cert^n  occasions,  have 
a  right  to  sue  and  to  be  sued  by  their  Secretary.  It 
seems  that,  by  an  accident*  tbey  cannot  now  sue  or  be 
tmed  by  means  of  their  Secretaiy,  that  oSice  being 
vacant;  bnt  oil  objection  on  that  ground  has  been 
distinctly  waived  on  the  part  of  the  Attorney-General, 
and  therefore  it  is  here  to  be  oonradercd  whether  they 
have  power  to  sue  and  be  saed  by  their  Secretary.  Sut 
the  actions  which  may  be  brought  by  or  against  them 
are  to  be  in  relation  to  certun  matters  only  ;  and  I  do 
not  find  that  there  is,  in  this  act  of  parliament,  any- 
thing to  entitle  the  Court  to  say,  that  they  )mve  a  right 
to  sne  or  are  liable  to  be  sued  in  respect  of  the  specific 
performance  of  agreements.  That,  really,  i^  the  main 
question  in  this  case. 

The  other  questions  arising  as  to  portie.i,  and  whether 
the  present  CommisdonerB  represent  former  Commie- 
sionere,  and  whether  the  major  part  of  the  Commissioners 
are  to  be  the  acting  CommiBsioners,  and  other  like  ques- 
tiona,  do  not  affect  the  subetance  of  thit^  cnse,  whicli  is, 
whether  they  are  entitled  to  sue  or  liable  to  be  sued  in 
reapect 
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reipect  of  the  specific  perfonnaooe  of  RgieeDaents  ?  I         1851. 
un  of  opinion  that  they  are  not.  ^Vvaa 

Another  moat  important  question  then  onBes  affecting  Sstmour 
the  specific  performance  of  all  agreemeata.  One  thing, 
I  believe,  is  quite  settled,  viz.  that  you  may  sue  in  this 
Court,  and  have  an  agreement  epecifically  performed; 
but  you  cannot  have  it  quati  specifically  performed,  or 
specifically  performed  with  a  variation ;  and  I  certunly 
mast  say,  that  if  any  part  of  thb  argument  has  sur- 
prised me,  it  is  this :  —  that  it  has  not  been  coneidered 
a  most  material  variatioD  in  the  agreement,  to  adopt  an 
altotnent  in  Tarious  parocle  or  portions,  aad  to  grant 
separate  leases,  each  of  which  is  subject  to  separate  and 
distinct  coTenants  altogether  different  from  the  rest.  I 
beUere  that  nothing  is  more  clear,  than  that  a  contract 
for  a  lease  of  the  whole  of  a  plot  of  land,  which  cannot 
be  separated  without  the  leave  of  the  lessor,  is  quite  a 
difoent  thing  &om  an  agreement  to  grant  separate 
and  distinct  leases  of  separate  parcels  of  that  plot  I 
cannot  help  thinking,  that  this  is  really  an  attempt  (a 
very  natural  one,  perhaps,  under  the  circumstances)  to 
obtiun  from  the  Court  a  decree  for  the  specific  per> 
formance  of  an  agreement  with  a  most  material  rari- 
atioD;  and  for  that  reason  agiun,  I  think  that  there 
cumot  be  any  relief  given  in  this  case. 

With  respect  to  the  nature  of  the  contract  in  other 
respects,  I  cannot  say  that  I  go  quite  the  length  which 
has  been  gone  here.  I  do  not  say  whether  there  is  or 
is  not  a  distinct  agreement  with  respect  to  the  width  of 
this  street;  that,  no  doubt,  may  be  a  matter  of  very 
great  diificolty,  but  here  the  question  is,  whether  this 
contract  includes  it  ?  The  plan  is  referred  to  distinctly ; 
it  is  used  as  a  description  of  this  part  of  the  property, 
which  is  referred  to  aa  being  of  a  yellow  colour;  but 

Vol.  XIIL  T  though 
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tliough,  in  the  samfl  plan,  tbe  neaiiurement  and  the 
width  of  the  street  are  marked,  yd  I  do  not  find  that 
there  is  anything  in  the  agreement,  which  dtetinctly 
piHnts  oat  that  part  of  the  plan  as  the  plan  by  which 
thou  who  have  entered  into  the  ngrccmcat  are  to  be 
bound*  I  do  not  think,  therefore,  there  is  any  relief  to 
be  granted  upon  that  gronnd. 

What  baa  hi^^tened  in  this  Caee  I  conceive  ia  very 
likely  to  h^pen  in  mafiy  otbet  caeca.  This  gentleman 
ibnnd  on  enciMchment,  which  he  did  not  approve  of,  and 
which'  mi^t  ulUmately  affeot  the  value  of  bis  plot  of 
ground.  He  very  properly,  ia  the  firat  iostunce,  com- 
|d«Bed  of  it  to  the  Commienoners,  hoping  to  obtain  re- 
dress through  them;  and  I  dare  say  they  wished  to 
aaaiat  him  in  obtaining  the  removal  of  what  he  thought 
a  grievance ;  but  they  never  appear  to  mc  to  have  been 
liable,  or  to  haTe  consented,  to  make  good  any  damage 
which  be  might  sustain.  They  allcgcJ,  over  and  over 
•gun,  that  they  were  not  under  any  liability  at  all,  but 
that  they  were  very  aoziouH  to  procure  redreBS  for  the 
Plaintiff  in  every  way  in  their  power.  The  way  iv 
which  they  attended  to  him  hap,  I  think,  been  rather 
nnfairiy  used  ogaioet  them,  when  it  ia  argued,  that  be- 
cause they  have  shewn  themselves  desirous  of  doing 
what  they  could  to  obtain  htm  redress  in  a  certain  way, 
they  are  therefore  to  be  taken  to  have  admitted  then- 
liability.  That  does  not  ^pear  tu  be  the  case;  they 
are  not  subject  to  that  kind  of  liability. 


I  think  that  the  Fluntiff  is  not  entitled  to  sustain 
this  bill,  and  under  these  ciroumBtances,  the  demurrer 
must  therefore  be  allowed. 

Demurrer  allowed. 


CASES  IN  CHANCERY. 


CBOTV  V.  WOOD. 
,  WHITEHEAD  v.  WOOD. 

rjWOMAS  BRIGNALL  had  granted  two  an- 
-'-  Diutiea  of  441  and  36JLr  eecured  by  a  conditionil 
Mnetvlw  of  xopf holds,, to  a  truatee,  but  who  had  die^i 
without  being  admitted  thereto.  These  aonuities  had 
become  rested  in  the  trustees  of  the  marriage  settle- 
ownt  of  Mr.  and  Mra  Whitehead^  and  in  these  suits, 
there  was  a  litigation  respecting  them,  between  Mr.  and 
Mia.  Whitehead,  their  trustees,  and  the  asugnees  of  Mr. 
Whitehead,  BrignaU,  however,  was  not  a  part;  to 
either  of  the  suits. 

By  the  decree  made  in  June  1844,  it  was  ordered, 
amongst  other  thinge,  by  coneent  of  all  parties,  that 
Mr.  Whitehead  should  be  appointed  Receiver  "  of  the 
incomet  of  the  outitandinff  trutt  property  in  the  pleadings 
mentioned^'  He  thereupon  entered  into  receipt  of  the 
rents  of  the  copyhold  property,  the  tenants  having  at- 
torned to  him. 

In  1850,  Brigjtall  instituted  a  suit  of  his  own  against 
the  parties  interested  in  the  annuities,  praying,  amongst 
other  things,  a  Heceiver ;  and  having  the  legal  estate, 
he,  in  the  present  month,  distrained  on  the  tenants, 
and  threatened  to  sell  their  goods. 

It  was  now  moved,  on  behalf  of  Mrs.  Whitehead,  the 

Plaintiff  in  the  second  suit,  that  BrignaU  might  be 

restrtuoed,  by  injunction,  from  selling  the  goods  dis- 

7*  2  trained, 
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1850.        trained,  and  from  making  any  further  dUtreescB  on  the 
Cbow 


Hr.  l^urtur  and  Mr.  Bealet,  in  iopport  of  the  motion. 
The  Becciver  having  been  for  aix  years  in  posseeeion, 
BriffttaB  had  no  right  to  take  the  law  into  hta  own 
hands,  and  eject  the  officer  of  the  Cuurt.  He  ought  first 
to  have  made  an  application  in  the  suit,  for  Icnvc  to  lake 
poBseuion;  or  he  might  have  applied  in  his  own  suit 
for  a  Beceiyer.  If  the  tenants  are  hnrassed  by  double 
demands,  the  property  will  become  uoocoipied,  nnd  the 
Bccarity  for  the  annuities  destroyed. 

Mr.  Kay,  contri,  was  not  called  on. 


7Tu  Mabteb  of  the  Rolls. 

I  cannot  grant  the  order  now  asked.  It  appears 
that  Mr.  WhUehead  was,  by  consent,  appointed  the 
Beceiver  "of  the  incomes  of  the  outstanding  trust 
prc^rty  in  the  pleadings  mentioned,"  whatever  that 
might  be,  and  not  of  the  rents  of  the  estate  out  of 
which  they  were  issuing.  If  he  had  been  appointed 
Receiver  of  the  rents,  the  order  would  have  gone  on 
^ther  to  £rect  the  owner  to  deliver  posaesaion,  or  the 
tenants  to  attorn  (a).  Fart  of  the  tru^t  property  con- 
risted  of  these  two  annuities ;  and  it  appears  that  the 
Receiver  thus  appointed  by  consent  of  the  "  incomes," 
did  enter  into  possession  of  the  copyhold  property,  and 
continned  in  possesuon  for  several  years. 

Now,  what  has  happened?    Brignall   thinks  fit  to 
proceed  against  the  tenants,  who   have  hitherto  paiJ 
their  rents  to  Whitthead,  and  to  distrain  for  non-pay- 
ment. 


(a)  SeUm  on  Dterttt,  p^e  319.,  note  h. 


J 
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meot.  Being  told  that  there  was  a  Receiver,  be  had 
a  perfect  right  to  aay,  "shew  me  the  order;"  and  if 
the  order  had  regularlj  appointed  WTiitehead  to  be  the 
fieoeiTer  of  the  rents  of  the  estate,  he  would  have  pro- 
ceeded i^ainst  the  tenants  at  his  peril,  and  would 
have  been  liable  to  be  committed  for  a  contempt  of 
CoDrt  by  any  interference  with  the  possession  of  its 
(fficer.  IS,  however,  he  looked  at  this  order,  which  is 
any  thing  bat  distinct^  he  would  have  found  that  it 
q^inted  a  Recdver  of  the  "  inoomes  in  the  pleadings 
How  could  he  have  ascertuned  what  that 
iof? 


1850. 
Caow 
Wood. 


I  am  clearly  of  opinion,  that  on  order  for  a  Receiver 
ooght  to  state  so  distinctly,  on  the  face  of  it,  over  what 
I«operty  the  Reeeiver  is  ^pointed,  that  a  party  may 
know  what  it  is  that  the  officer  of  the  Court  is  in  poe- 
■esnon  of.  I  am  of  opinion  that  tlus  does  not,  and  the 
motion  must  be  refused,  but  without  costs. 


POTTER  V.  BARER. 


^HE  question  depended  on  the  will  of  a  testator,  a  tentator  di- 
■»■   who  «,pre»edhin«»lf„  folio,.:-  .w.^oC 

bis  property 

"  In  the  first  pLice,  I  appoint  Mr.  Thtmai  Baker  j^^^"'*'' 

and  Mr.  Edward   Wallii  my  joint  executors ;  that,  as  queathed  to 

^**''   per  year  for 
aer  and  ber 
three  childrenj  and,  after  her  decease,  the  "money"  to  be  paid  to  each  of  them, 
a«  tbey  attmio  the  ^e  of  twentj'Ooe  ;  but,  if  eitber  orttiem  died,  to  be  paid  to  the 
■lUTivon.     Held,  upon  the  context,  that  this  gave  not  a  life  annuity,  but  luch  a 
■om  in  the  fundi  h  would  produce  M.  a  year. 

Where  there  ii  a  rimple  bequett  of  an  annuity,  it  iropliea  no  more  than  a  gift  for 
life,  unless  there  ia  aomething  elie  in  tbc  will  to  enlarge  the  pCt. 
T  3 
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aooA  «A  poauble  after  mj  decease,  that  luj  freehold 
bouw, .  known  hj  the.  JBtd  Lion  in  Parliament  Street, 
WatminaUr,  in  die  eountT'  of  Middlesex,  be  let  cm 
leue,  at  the  c^ioD  of  mT*  executory,  for  the  space  of 
twenty-one  yean  or  tbirfy-ooe  years,  which  they  may  be 
able  in  propoition  to  get  tlie  moat  money  for.  lo  the 
next  place,  I  leave  eaeh  «f  them,  my  executors,  \0L 
each.  And  aU  the  n»aey  aming  from  goodwill,  fix- 
tures, plat^  chiB%  ghue,  and  all  other  eSecta  producing 
from  my  eud  freehold,  and  after  all  my  juat  debta  and 
fbneral  ezpenaes  are  paid,  these  my  executors  shall  pot 
the  money  into  the  funds,  to  the  best  advantage  fn- 
them  who  I  shall  hereafter  name.  The  first  is  my 
daughter  Mary  Asm  Wuehart ;  I  give  to  her  50^ 
per  year,  and  to  be  p«d  her  half-yearly,  as  long  aa  she 
Kvea,  and  her  receipt  only  riiall  be  a  dischai^c  to  my 
executors ;  and  afW  her  decease,  then  thnt  501  per 
year  shall  go,  one-half  to  Eiizahetb  Luckhunt,  and  the 
other  half  to  MoTy  Ann  BaUard,  who  now  resides  with 
me  here,  who  I  shall  name  after. 

"The  next  place,  I  give  to  Elizabeth  Luckhunt,  of 
No.  10,  Brook  Street,  Lambeth,  501.  per  year  for  she 
and  her  three  children  ;  and  after  her  decease,  the  money 
thall  he  paid  to  each  of  them  as  they  attain  the  aye  of 
one  and  twenty:  hut  if  either  of  them  die,  to  be  p^d  to 
the  survivors. 

"In  the  next  place,  I  give  all  my  rcmaiuing  proper^ 
to  Mary  Ann  BaUard,  whatever  it  might  produce, 
either  from  the  rent  of  the  huuae,  or  money  in  the 
funds ;  and  she  shall  remain  in  the  house  till  it  is  let, 
if  she  thinks  {»oper;  and  after  one  year,  I  wish  the 
house  to  be  sold  to  the  best  bidder,  and  the  money  to 
be  put  in  the  funds,  and  Mary  Ballard  to  receive  the 
produce  of  it,  and  the  money  to  be  divided,  after  her 
decease,  amongst  her  four  children,  or  any  more  she 
might 
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m^f'ia'  my  lifetime,  share  and  ahan  alike,  as  they       1851. 
oome  to  the  1^  of  one  and  twenty."  ^"vwn^^ 

T^  testAtor  -diod  is  1823.  Mid  in  tlw  same  year      ^'■■■■ 
&ixaietA  Ltiokhwtt  mtrtied  John  Patttr. 

By  the  decree  of  the  Vloe-Chanoellor  of  Engtand  it 
waa  declared,  that  the  anauities  of  CSOL  eaeh  were  not 
p^idile  oat  of  the  t«al  estate  of  the  testator ;  bat,  by  an 
Older  of  the  Lord  Chancellor,  on  appeal,  'dated  tlie  2nd 
of  Mt^  1831,  it  waa  declared,  that  the  good-will  and 
rent  of  the  pivmisee  in  the  bands  of  Tkomat  Baier  and 
Edward  WalUt  were  enbject  to  the  charges  created  by 
the  testator's  irilL 

Etixabeth  Potter  di«d  in  1846,  and  her  children,  who 
Isd  sold  their  interest  to  Betny  Scarth,  joined  him  in  the 
present  petition,  wbidi  innsted,  that,  by  the  will  and  as- 
E^ments,  l^nry  Scarth  was  entitled  to  an  annuity  of 
SOL  per  annum  in  perpetuity,  charged  on  the  real  estates 
of  the  testator.  The  Petitioner  asked  to  have  the  on- 
muty  raised  and  paid  or  secured  to  him,  in  such  manner 
as  directed  by  the  will,  and  for  that  purpose  to  have  such 
a  sum  of  3f,  per  cents,  as  would  be  sufficient  to  produce  an 
annuity  of  5(tf.  per  annum,  nused  by  sale  or  mortgage  of 
tile  freehold  house,  and  transferred  to  him  Henry  Scarth, 


Mr.  Turner,  Mr.  Sekm/n,  and  Mr.  Wal^fitld  in  sup- 
port of  the  petition.  This  is  not  a  gift  of  a  lift  annuity 
of  30/.  a  year,  but  a  bequest  of  so  much  of  a  fiind  as  wUI 
produce  it.  Stokei  v.  Heron  (a),  Robinion  v.  Hunt  (i), 
Tweedale  v.  TK>eedaU{e),  Yates  v.  Maddan{d).  In  Stoke$ 
T.  Heron  (a),  the  testator  directed  whatever  he  £ed 
possessed  of  "  should  produce  to  his  wife  on  annuity  of 

100/. 


(a)   12  a  4  Ai.  ]«1. 
(4)   i  Beevm,  450. 


(e)  10  a 
(<0  16  S 
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lOOi  per  aniiuiD,  to  each  of  hia  daaglitera  1007.  per 
anDum  for  themselves  and  their  children,"  nnd  nn  an- 
nuity of  100/.  to  lus  wife's  mother,  the  "  said  annuities, 
after  the  decease  of  my  wife  and  her  mother,  to  be 
equally  divided  amongst  his  three  children,"  it  was  held 
that  the  annuitiea  were  perpetual.  In  Philipps  r. 
ChanAerlaine  (a),  the  testator  directed  his  trustees  to 
convert  his  real  and  personal  estate  and  invest  it  upon 
gOTemment  or  real  securities,  and  he  directed  them  to 
"  pay  all  the  rest,  residue  and  surplus,  of  the  dividends 
and  interest  of  the  stocks,  funds  and  securities,"  to  certain 
persons,  it  was  held,  that  they  took  the  funds  absotutelj. 


In  this  case  the  general  scope  of  the  testator's  in- 
tention was,  to  have  all  his  property  converted  to  the 
best  advantage,  "and  the  money  pat  in  the  funds," 
and  be  gives  Elizaheth  Luckhurst  501.  of  such  funds  for 
life,  and,  after  her  decease,  "  the  money  "  (meaning  the 
money  in  the  funds  producing  it)  is  to  be  paid  to  her 
children. 


The  question  depends  principally  on  the  woid 
"money,"  and  it  is  a  rule,  that  where  the  enmc  word 
occurs  twice  in  the  Bame  instrument,  it  is  to  receive  the 
same  construction  in  hoth  places.  Ridgetray  v.  Munkit- 
trick  {b).  Now  it  is  obvious,  that  in  the  residuary  gift  of 
"  the  money  "  to  the  four  children  of  Maty  Ballard, 
the  absolute  interest  of  the  money  in  the  funds  passes ; 
consequently,  the  word  "money,"  in  the  gift  of  50/.  a 
year  to  the  children  of  EUzabetk  LucAhurst,  must  re- 
ceive a  similar  construction.  The  case  is  very  eimilai 
to  Sawlinffi  v.  Jennmgt  {c),  where  a  testator  bequeathed 
to  lus  wife  *'  200i  per  year,  being  part  of  the  vionitt 
he  then  bad  in  hank  secnrityj"  and  it  was  held  to  give 


(«)  1  Dr.  J^  War.  H. 


(c)  13?f*gf,39.  45. 


^:i. 
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u  abeolnte  interest  in  bo  much  bank  stock,  Sir  WUUam 
Grata  observed — "  The  descrip^on  of  tlie  subject  of 
this  beqaest,  '  part  of  the  monies  I  now  have  in  bank  se- 
enri^,'  is  the  correct  mode  of  giving  the  absolute  pro- 
perty in  stock ;  for  strictly  the  proprietor  of  stock  has 
in  annuity  only,  and  no  capitaL"  Again,  it  ia  espedally 
to  be  obeerred,  that  the  word  "  annu!^"  no  vhere 
occurs  in  the  present  viU. 

.  Mr  S.  Atkinton  for  John  Potter,  Mr,  Lloyd  for  the 
tnuteea  of  the  testator's  will. 

Mr.  BoupeH.«ad  Mr,  Follett,  eontrd,  for  the  residuary 
I^IAtees.  This  is  a  simple  bequest  of  an  annuity  of  SOL 
a  year  to  the  legatee  and  Jier  children,  with  benefit  of 
surriTorebip  in  case  of  the  death  of  any  in  the  life  of  the 
mother,  and  it  is  now  clearly  settled  that  a  pSl  of  an 
annuity,  without  more,  is  a  gift  for  life  only,  SlewUt 
y.  Bebtrf(a).  The  Petitioner  seeks  to  alter  the  words 
f)(  the  will,  and,  in  lieu  of  a  gift  of  flO^.  a  year,  to  intro- 
duce the  expression,  "  such  a  sum  of  stock  as  will  produce 
501.  a  year : "  this  cannot  be  done.  The  testator  ^vea 
SOL  a  year  charged  on  his  general  estate,  or  on  the  pro- 
duce when  invested  in  the  funds.  In  Wilton  v.  Mad' 
duoK  {b),  where  a  testator  gave  "  30/,  a  year,  from  the 
interest  of  his  landed  money  in  the  Bank  of  England^ 
the  Vice-ChacceUor  said,  "  What  the  testator  gives  is 
an  annuity  of  30J1  a  year  charged  upon  the  stock :  not 
an  annuity  of  ZOL  a  year,  part  of  the  stock.  A  life 
annuity  may  be  charged  upon  stock  as  well  as  any  other 
property."  In  Hedget  t.  Harpur  (c),  a  testator  gave  to 
each  c^  his  five  daughters  400^  per  annum  for  their  lives, 
and,  after  thur  respective  deceases,  he  gave  the  same  to 

their 

(a)  Craig   i  Ph.   274.  j  and      (b)  2  F.  4  C.  (C.C.)  378. 
Me  Savery  Y.Ztger,  AnUer,  139,      (c)  9  Beavan,  479. 


f« 
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tlmr  "childrea,"  respetStiTelf ;  and,  in  case  an^  of  the 
(batten  died  "  withont  issae,"  the  unnaitjr  to  cease. 
It  WM  held,  that  the  diitdren  of  the  daughters  took  for 
life  only  a  proporfioii  of  the  uiQait;. 

The  cawe  cited  do  not  »pp\y.  In  Robinson  v.  Hunt 
the  gift  in  mbatitDtioii  in  defsnlt  of  childreo  was  to 
"  C.  W,  and  hit  heirt  Jar  ever,"  clearly  pointing  to  an 
abaolate  gift.  The  case  of  IStieedale  v.  Tweedale  must 
be  oonodered  oTerruledby  BUmttv.  Robert*.'  YateM  t. 
Maddan  is  under  appeal,  and  was  decided  by  the  same 
Judge  BB  Blewitt  v.  Robertt,  which  was  reversed. 
F^lBpt  T.  Chaynbtrlame  was  a  simple  residuary  gift 
under  tiie  form  of  an  unlimited  direction  to  pay  the 
dividends ;  and  in  RawUngi  t.  Jennin/js  the  gift  was 
"  entirely  for  her  own  use  and  diaposid,"  which  of  itaelf 
vonld  cany  the  absolute  intereit. 


'  It  U  impoenble  to  hold  that  the  word  "  money  "  means 
the  same  thing  throughout  the  will.  The  first  time  it 
is  used  it  means  the  rent  of  the  house  ;  next  it  is  the 
"  money"  arising  from  the  good-will,  and  in  the  next 
HiBtance  it  means  the  reudue  after  payment  of  debts, 
which  is  to  be  put  in  the  firnds ;  nest  it  is  used  in  the 
clause  under  disonsuon,  and  most  refer  to  the  last  ante- 
cedent,— viz.  "  501.  per  year ; "  afterwards  it  applies  to 
money  in  the  funds;  and,  lastly,  it  means  the  general 
resdue.  So  that  to  give  it  predsely  the  same  meanii^ 
is  impossiUe. 

By  the  decree,  on  appeal,  it  was  declared,  that  the 
good-will  and  rent  are  subject  to  the  annuity.  It  ia 
therefore  not  a  charge  on  the  house,  and,  if  it  be,  there  are 
no  words  of  inheritance  necessary  to  make  it  perpetual. 

Mr.  Turner  in  reply.  A  charge  on  tlie  rents  of  the 
boose  is  n  charge  on  the  corpus. 

The 
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7^e  Af  ABTEB  of  tht  Bolls. 

One  can  never  give  a  very  confident  opinion  on  in- 
formal wills  like  these ;  it  is  very  difficult  for  different 
persons  to  come  to  the  same  conclusion  on  them,  and 
equally  difficult  to  arrive  at  the  same  conclusion  upon 
the  same  rensons;  a  remaikabic  instance  of  this  oc- 
curred in  one  of  the  cases  cited  during  the  argument 
All  that  can  be  done  is  to  consider  the  matter  care- 
fully, and  to  come  to  such  a  concluuon  on  the  whole 
will  as  appears  to  be  right. 

It  has  been  settled,  that  where  there  is  a  simple  be- 
quest of  an  annuity,  it  implies  no  more  than  a  ^ft  fof 
life,  unless  there  is  something  else  in  the  will  to  enlarge 
thegift 

This  testator  seeme  to  have  made  his  own  will  in  a 
very  informal  manner,  that  it  is  not  very  easy  to  col- 
lect what  his  intentions  were,  in  the  events  which  have 
actually  taken  place.  He  was  a  publican,  and  having, 
as  it  is  said,  nobody  to  succeed  him,  he  was  desirous 
that  his  freehold  public-house  should  be  disposed  of 
to  the  beat  advantage.  For  that  purpose  he  directed 
it  to  be  let  as  soon  as  possible  after  his  death,  for 
twenty-one  or  thirty-one  years ;  and  the  reversion 
would  then  have  formed  part  of  his  estate.  He  pro- 
ceeds ;  —  "  And  all  the  money  arising  from  good-will, 
fixtures,  &c.  &e.,  and  all  other  effects  producing  from 
my  sud  freehold,"  &c.  "  these  my  executors  shall  put 
the  money  into  the  funds  to  the  best  advantage,  for 
them  who  I  shall  hereafter  name." 

The  first  question  is,  what  money  he  intended  to  be 
put  in  the  funds?  It  could  hardly  be  said,  that  it  was 
posnble  to  let  the  house  without  the  good-will,  licence, 

and 
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and  custom;  and  he  goes  on  to  say,  "and all  other 
effects  produciog  from  my  said  freehold."  Taking  this 
in  connection  with  the  subsequent  port  of  the  will, 
I  think  he  intended  that  all  he  had  should  be  included 
and  invested  in  the  funds.  Dot  only  the  produce  of 
the  good-will,  fixtures,  &&,  but  all  which  m^bt  be 
produced  from  the  freehold.  The  money  thus  pur- 
chased in  the  funds  is  for  the  best  advantage  of  those 
he  afterwards  named.  The  first  person  named  is  his 
daughter  Mary  Am»  Witthart,  who  is  to  have  oOL 
a  year.  The  construction  of  this  gift  is  not  now  under 
my  conuderation,  and  it  will  be  better  to  abstun  from 
saying  any  thing  respecting  it. 

Now  comes  the  l^acy  in  question.  "  I  gicc  to 
Eliiaheth  Luchhurtt  50L  per  year,  for  she  and  her  three 
children,  and,  after  her  decease,  the  money  shall  be 
paid  to  each  of  them  as  tbey  attain  the  age  of  twenty- 


*  The  whole  question  turns  on  the  meaning  of  the 
word  "  money  "  in  this  sentence,  it  being  alleged,  that 
this  word  "  money  "  ought  to  be  conudered  an  aimuity 
of  50i.  a  year  given  to  EUzaheth  Luchhurtt  and  her 
children,  or  the  money  to  be  due  in  respect  of  thnt 
annuity,  or  something  that  would  comprise  "  money  " 
in  its  strict  construction,  and  which  annuity,  it  is 
argued,  is  to  be  confined  to  the  life  of  the  legatees. 
Now  it  is  plain,  that  it  was  to  be  derived  from  the  sale 
of  the  estate  and  other  things,  and  that  the  investment 
in  the  funds  was  to  be  made  for  the  best  advantage 
of  those  persons  whom  he  should  thereafter  name; 
and  EUzabHh  LuckhuTit  and  her  children  are  named. 
What  is  afterwards  given  is  not  an  annuity  or  money 
to  become  due  in  respect  of  an  annuity,  or  any  thing 
terminable,  but  "  the  money,"  which  must  be  con- 
sidered 
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udered  as  apart  of  the  mon^  which  was  fo  beiiiTested,       1851. 
—  yiz,  that  part  which  produced  SOL  a  year.  ^^^"'^^ 

In  the  next  place,  the  testator  gives  all  his  remain-  Baker. 
ing  property  &c.  to  Mary  Ann  BaUard.  That  is  after 
payment  of  what  he  bad  previously  directed  to  be  paid, 
and  after  satisfying  the  previous  gifts  in  the  will. 
Without  saying,  that  this  is  clear,  I  think  that  the  tea- 
tator,  in  this  case,  when  using  the  word  "  money,"  in- 
tended the  money  which  was  to  be  invested  to  secure 
the  &01  »  year. 


Obdeb. 
The  Court  being  of  opinion,  that  the  Petitioner  was 
entitled  to  a  sum  of  1666i.  13(.  id.  three  per  cents, 
being  the  amount  necessary  to  produce  50^  a  year,  it 
was  ordered  to  be  raised  by  sale  or  lease  of  the  "  Bed 
Licoi,"  and  transferred  to  the  Petitioner. 

'    NoTB. — Affirmed,  oa  appeal,  by  the  Lord*  Jiuticea,  SI  2fovtmi«r, 
1651. 


L'ESTBANGE  t,.  L'ESTRANGE. 


ri^HIS  was  a  motion  for  an  injunction,  made  under  Ad  officer,  „ 
-*-    the  following  circumstances : —  <•«■■" 


wrote  t( 


On  the  19th  of  April  1850,  Harrif  P.  VE$tTmge,  a  !l!J^t5'th'' 
Captain  in  the  Slst  Regitnent  of  Foot,  resigned  his 


,     o  pay  3ie 

balance  rt' 

conuniSEion,  ceivetl  id 

A.B.,a.cn 

ditor.     The  letter  wa«  delivered  to  tbem,  and  the^  autborised  A.B.xa  dmw 

408/.  the  next  month,  when  the  vacancy  would  be  filled  up.     Held,  ibat  thia  i 

■titnied  a  valid  equitable  aiaigoraent. 
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eanunuaoa,  which  thereapoD  became  saleable,  in  the 
usual  manaer,  acctmling  to  the  regulations  of  Uer  Ma- 
jesty's tnUitaiy  seirioe. 

On  the  26th  of  April  1850,  Ilarri/  P.  VEttrangt, 
bdD£  indebted  to  his  brother  George  B.  VEstrange  in 
&M  sum  of  500J1,  and  hsviiig  promised  payment  of  the 
produce  of  hia  eooiiBis^i),   wrote    And   delivered    to 

■  Georgt  B.  liE^nmge  the  following  letter,  or  order,  to 
Mesen.  Cok  St  Co-t  bis  vemj  agents :  —  "  LoTidon,  April 
26th.  1850.  Gentlemen,  Please  \,aj  to  Ge&rge  B. 
L'E$trange,  Esq.  (my  brother),  or  bearer,  the  balance 
of  the  price  of  my  company  in  31st  EcgiDient,  which 
remiuns  in  yonr  hands." 

■  On  the  let  day  of  Afojfl850,  George  B.  VEstmnge 
deKvered  to  Messrs.  Cox  &  Co.  the  letter  or  order  of 
tlie  26th  day  of  April  1850,  accompniiicd  by  the  fol- 
lowing note,  written  to  Messrs.  Vox  &  Co. :  — "  When 
yon  receire  any  fnrtber  smn  on  Captain  L' Estrange's 
account,  ^31  St)  as  the  b^ace  arising  from  the  proceeds 
of  his  commiaeion,  I  request  you  will  forward  the 
amount  to  me  in  bank  post  bill." 

On  the  ll^tb  of  May  1850,  an  ensign  was  ga- 
zetted to  the  3l8t  Begiment,  and,  as  previously  to 
his  being  so  gazetted,  the  sum  of  450?.,  the  regulation 
price  of  the  commission  of  an  ensign,  must  be  paid 
to  Messrs.  Cox  &  Co.,  the  agents  of  the  regiment, 
George  B.  VEitrange  wrote  to  Messrs.  Cox  &  Co. 
to  be  informed  when  he  might  draw  on  tliem  in  pur- 
suance of  the  letter  of  the  26tli  of  April  1850.  In 
answer  he  received  from  Messrs.  Cox  &  Co.  a  letter, 
dated  the  30th  of  May  1850,  which  was  as  follows :  — ■ 
"  Dear  Sir,  The  ensign  appointed  to  tlic  .^Ist  Kegiment 
on  the  17th  instant  was  not  io  jour  brother's  succes- 
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BiKi,  but  the  cutdidate  for  the  ensignoy  wUl,  I  btve 
DO  doifbt,  go  up  for  examination  on  the  4th  of  June, 
and,  if  he  pmwee,  I  expect  he  will  be  gazetted  on  the 
14di  of  that  month,  after  which  time  you  Trill  be  at 
hberty  to  draw  on  Messrs.  Cbv&  Co.  for418t  10«.  11<^, 
whith  will  be  the  balance  on  Captun  I/Eitrangt'^  ao- 
coont,  after  the  450^  ia  leceived  for  the.ens^ncy." 

On  theSdof  JtMe  1850,  Mavriee  SaiamaihKXTt&iffe 
<X  Harry  P.^  L'Httnaige,  inBtituted  ptt>ceedii^  in  the 
Loicd.  Mayor's  Court  by  procesa  of  foreign  attachment, 
against  Harry  P.  L'Mriranye  and  Messra.  GoX  &  Co., 
and  he  attached  all  monies  of  Harry  P.  L'Mitranfeia 
Iha  hands  of  MewB.  Cbc  &  Co. 

On  the  18th  af  •/unf,  the  ensigncy  was  gazetted, 
"  and  shortly  previous  thereto "  the  sum  of  ^Ot  was 
jiud  to  Meaara.  Cox  &  Ca 

Georye  B.  UEitrange  filed  this  bill  in  September, 
1850,  against  Harry  P.  VEitrange,  Maurice  Salaman 
and  Messrs.  Cox,  indsting  that  the  letter  operated  as  a 
Talid  equitable  aeaighment,  or  equitable  chai^  or  lien, 
in  favour  of  the  Plaintiff,  on  the  balance  of  the  monies 
arising  from  the  sale  of  the  commission.  The  bill 
prayed  payment  and  an  injunction  to  restrain  the  pro- 
ceedings in  the  Lord  Mayor's  Court,  and  to  restrain 
Messrs.  Cox  from  paying  over  the  fund  to  any  other 
person  than  the  Plaintiff. 

A  motion  was  now  made  for  an  injunction,  which 
the  parties  agreed  ahonld  determine  the  question  be- 
tween thera. 

Mr.  T^TJwr  and  Mr.  Schombery,  for  the  Plaintiff. 
The  letter  of  the  26th  of  April,  1850,  operated  as  an 
equitable  assignment  of  the  produce  of  the  commisuon, 

for, 
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1850.       for,  in  eqaity,  «a  order  given  by  a  debtor  to  his  creditor 

L^Strakoi   "P**"  *  ^"^  person.  hftViDg  funds  of  the  debtor,  to  pay 
«.  the  creditor  out  of  such  funds,  is  %  binding  eqnitftble 

.'EsTBAHOB.  jiggignment  of  ao  much  of  the  fund;  Jiurn  v.  Car- 
vaIho(^a\  Rme  v,  Dawtan  (b).  In  Ex  parte  South  (c), 
a  trader  having  given  to  a  creditor  an  order  on  the 
executor  of  her  debtor  to  pay  the  debt  to  the  creditor, 
and  the  executor  having  received  tlic  order,  aod  re- 
tuned  it  until  the  assets  of  the  testator  should  enable 
bim  to  pay  umple  contract  debts,  and  tlic  trader  having 
become  bankrupt  before  payment,  the  creditor  was 
deobtred  entitled  to  receive  the  amount  of  the  order 
fiom  the  executor,  notwithstanding  a  subsequent  arrest 
of  the  trader.  Lord  JEldan  there  says,  "  It  baa  been 
de(aded  in  bankruptcy,  that  if  a  creditor  givea  an  orvler 
on  his  debtor  to  pay  a  sum  in  discharge  of  liis  debt, 
and  that  order  is  shewn  to  the  debtor,  it  binds  him ; 
on  the  other  hand,  this  doctrine  has  been  brought  into 
doubt,  by  some  deciaona  in  the  courts  of  law,  who  re- 
quire  that  the  party  receiving  the  order  >«bouId,  in  eoine 
way,  enter  into  a  contract.  That  has  been  the  course 
of  their  decisionB,  but  is  certtuoly  not  the  doctrine  of 
this  Court.  In  tins  case,  the  executor  of  the  debtor, 
instead  of  returning  the  draft  to  the  persons  who  pre* 
sented  it,  retuns  it,  with  a  declaration  that  he  cannot 
then  accept  it  payable  at  any  particubr  time,  but  that 
it  shall  be  paid  whenever  the  state  of  the  testator's 
assets  enables  him  to  pay  ample  contract  debts,  and 
that  in  the  meantime  he  will  hold  it  as  a  chni^c." 

In  CoQyer  v.  Fallon{d)  it  was  held,  tliat,  although  an 

officer  cannot  pledge  his  commission,  yet,  after  he  hai 

sold  out,  be  may  create  an  equitable  assignment  of  the 

produce 

(a)  *  Mt/l,^  Craig,  p.  702.  (c)  3  Sivati.  392. 

lb)  I  r#«y,  aen.  331.  (rf)  Tarn.  .J  R.  459. 
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produee.  There,  an  officer  eotd  hia  comnuuioD,  and 
directed  his  army  agents  who  received  the  purchase 
money  to  pay  oertun  debts  thereout  amounting  to 
1166^,  and  they  promised  to  do  so:  it  was  held,  that 
this  created  a  valid  equitable  assignment,  Lord  Gifford 
saying  (a),  "  The  moment,  therefore,  that  the  memo- 
randum, directing  them  to  retain  a  sum  of  lt60JL  for 
the  benefit  of  particular  persons,  -was  communicated  to 
them,  they  became  trustees  of  so  much  of  the  fund  for 
the  use  of  the  persons  thus  specified." 

This  is  precisely  the  same  case,  and  the  letter  of  the 
30lh  of  May  1850,  adopting  the  asugmnent,  put  the 
matter  beyond  all  question. 

Mr.  J.  H.  I^tma;  contra.  This  transaction  is  in- 
sufficient to  abstract  from  the  general  body  of  creditors 
th^  light  to  the  produce  of  the  commisnon,  for  the  case 
comes  within  neither  the  authorities  nor  the  principles. 
In  the  cases  cited,  there  was  an  assignment  of  a  specific 
ckote  in  action ;  but  here  there  is  but  an  order  to  pay 
"  the  balance  "  "  which  remains  in  your  bands,"  and  at 
the  time,  there  happened  to  be  none  on  which  it  could 
operate.  It  is  payable  to  "  my  brother  or  bearer,"  and 
therefore  was  either  a  mere  cheque  on  a  banker,  who 
had  no  assets  at  the  time,  and  created  no  lien,  or  it 
-was  a  bill  of  exchange  which  required  a  stamp ;  this 
instrument  having  none  cannot  be  enforced.  In  Lord 
Braybrooke  v.  Meredith  (i),  the  mortg^or  of  tithes 
gave  the  mor^agee  a  letter  to  the  lessee  of  the  tithes, 
desiring  him  to  pay  the  arrear  of  interest  to  the  mort- 
gagee, and  to  charge  it  to  the  mortgagor.  The  lessee 
undertook  to  pay  the  amount,  and  it  was  held,  that  the 
letter  was  not  an  aeeignment  in  equity  of  a  debt,  but 


(o)  Page  +76. 
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1850.        An  order  for  payment  of  money,  whicli  could  not  be 
L'EiraAKoi   ^B^'^'*^  becnue  it  ma  not  stamped. 

So  in  Pariom  t.  Middleton  (a),  an  order  of  A.,  on  tii» 
banken,  to  pay  B.,  oat  of  the  balance  due  to  him  on 
the  final  arrangement  of  tus  account,  a  ccrtaia  sum,  waa 
beld  to  be  ftn  instrument  requiring  a  bill  stamp  within 
the  statute  55  G.  3.  e.  184. 

Mr.  Turner,  in  teply,  was  stopped  by 

The  Master  of  the  Rolls,  who,  after  referring  \o 
the  two  letters  of  the  26th  of  April  and  30th  of  May 
1850,  said,  I  think  the  latter  letter  a  complete  recog* 
nition  and  acceptance  of  the  direction  to  ]).-iy  contained 
in  the  former,  and  that  in  equity  there  was  a  perfect 
asugnment  of  the  balance  to  the  Plaintiff.  He  i.* 
therefore  entitled  to  the  injunction. 

(a)  fl  Hare,  £61. 
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ELLIS  V.  MAXWELL. 

rriHE  Muter,  b^  bis  report  made  in  1848,  hod  treated 
sums,  amounting  to  11,149^,  received  for  the 
rents  of  Iriih  estates  in  Iruh  currency,  as  so  much 
iteriing  English  monejr;  although  in  the  other  schedules, 
he  had  properly  converted  the  amount  from  Irith  into 
Englith  currency.  By  this  error,  Henry  Ellu,  the  ex- 
ecutor, had  be«n  charged  with  857/.  more  than  he  had 
received.  The  error  bad  been  carried  forn-ard,  and 
continued  in  all  the  subsequent  proceedings,  including 
the  decree  on  further  directioue  made  in  Avguit  1850, 
whereby  Robert  F.  Ellis,  the  personal  representative  of 
Henry  Ellis,  had  been  ordered  to  pay  a  balance  of  838/. 


Huter'n  n  - 

tort,  which 
ad  been  c:ii 
tinued  in  i]i< 

whereby  si.n 
In  IruA  cur- 
rency had 

u  EtigUtli 

rected  iifon 
petition. 


A  petition  was  now  presented  by  Robert  F.  Ellis  and 
three  of  the  Defendants,  to  have  the  error  corrected(a). 
Thia  was  supported  by  affidavit. 

On  the  24th  of  F^uary  an  order  was  made  as  by 
consent,  but  the  consent  could  not  be  obtained. 


Mr.  Bagikawe,  for  the  Petitioners,  stated  that  some      iiardi  So. 
necessarj^  consent  could  not  be  obtiuned,  and  asked  that 
an  order  might  be  made. 

77ie  Master  of  the  KoLLS,  after  some  hesitation, 
said  that,  the  facts  being  verified,  lie  thought  he  might 
toake  the  order. 
(•>)  See  the  Uth  General  Order  of  April  I8E8.    OnSnei  Can.  2\. 


NoTS.— It  vu  ordered  that  R.  F.  EUii  ihould  pay  ihc  sum  ( 
TV.,  in  lieu  and  sntiibction  of  the  83M,  mentioned  in  the  derrcc. 

fr  2 


CASES  IN  CHANCERY. 


J/.r,i  81.      GKEISLEY  e.  The  Earl  of  CHESTERMELD. 


A  tesmor        ^(IR  SOGER  GREISLET,  bj  his  will,  derised  all 


directed  bia 


SIR 
hi, 


estate  to    ^^  h'lB  freehold  estates  to  trustees,  upon  trust  that 


iiicdiiitely  01 


the^  shoold  "  immediately  or  at  »oon  as  conveniently 
might  be,  after  hia  decease,"  sell  the  t-axaa  or  such  parta 

iiiii!htbtf"Bod  "*  should  be  necessoiy ;  but  he  directed  the  Lulliiif/toa 

n|.plied  in  aid  estate  to  be  the  first  sold.    And  the  testator  directed 

estate  in  nay  ^^^  trustees,  "  with  and  out  of  the  monies  to  arise  from 

ment  of  his  gygj)  g^jg  q^  ggigg  ^g  aforesfud  (in  aid  of  hia  residuary 
debts  ;  but 

until  ihe  personal  estate  thereinafter  bequeathed),  to  pay  and 

^h"''ld  be'  satisfy  all  luB  just  debts  ood  funeral  and  testamcntary 

made  aa  after  expenses,   and   pay   off  and  discharge   all   mortgages 

rcma  were  lo  iiffetstiog  the  nmnors  and  hereditaments  thereinbefore 

be  applied  in  devised;"  but  with  full  power,  either  to  pay  off  t!»e 
keepinidown  .  ,  ,  ,<■,., 

tile  mortgages,  mortgagee  or  continue  the  same,  as  tlicy  should  think 

"."■'  *''*^  1^  fit'      "  ^^   '"  ****   meantime  and   until   the   eatatea 

paid  tD  the  should  be  sold,  or  until  the  settlement  should  be  made 

'*jf''j"*  j"*  as  thereinafter  directed,"  the  trustees  had  power  to  de- 

thc  settlement,  mise  the  estates  for  seven  years,  and  "  in  the  meantime 

rectcirthc'"  ^^'^  vini^  such  settlement  should  be  made  "  out  of  the 

unsold  here-  renta  and  profits  of  the  estates,  "  in  ihc  first  place  to 

bestttledon  keep  down  the  interest  of  the  mortijufjes  afll'cting  the 

A.  for  bfo,  ggmg  manors  and  hereditaments,  cr  any  of  them,  and 

maindcr  over,  should  pay  and  apply  the  Tttidue  of  such  rents  and 

wus^'Ireailv"^  profits  to  the  person  or  persons  and  in  the  manner,  to 

jndei>teJ,  on  and  in  which  the  same  rents  and  protits  would  be  pay- 
lionds,  and  hia  ii 

perflonnl  "t'" 

liir^cl)'  deGctent.  More  than  a  year  elapsed  before  the  sak  of  the  real  ettatei. 
Held,  that  the  interest  on  all  the  debts  for  the  first  year  w:l^  paynble  out  of  the 
•  urput  of  the  real  cstnte,  but  ihnt  the  tenant  for  life  was  Lomul  to  keep  down  the 
liiili'-ciiiicnt  interest. 
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able  and  applicable  under  the  settlement  thereinafter 
directed  to  be  made,  if  such  eettloment  were  then  ac- 
tually made." 

He  then  directed  the  unsold  hereditaments  to  bo 
settled  on  his  Trife  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  &c. 

And  the  testator  beqaeathed  all  the  residue  of  his    . 
personal  estate  and  effects  to  his  executors,  upon  trust 
to  apply  the  same  towards  discharging  his  debts  and 
legaiaes. 

Sir  Roger  Greitley  died  on  the  12th  of  October  1837. 
His  debts  amounted  to  121,000/.,  and  consisted  of 
mortgage  debts  to  the  amount  of  84,000^,  bond  debts 
of  7000^,  and  simple  contract  debts  of  30,000^. 

The  personal  estate  applicable  to  their  payment  pro- 
duced about  4000i.  only. 

The  trustees  put  the  LolHngtOR  estate  up  for  sale  by 
auction ;  bat  to  protect  the  interest  of  the  parties,  it  was 
bonght  in,  and  was  afterwards  sold  in  November  1838 
for  98,000/.,  bat  the  completion  was  unavoidably  post- 
poned until  August  1839. 


The  question  now  rwsed  was,  whether  the  interest 
on  the  spedalty  and  umple  contract  debts,  which  ac- 
crued between  the  death  of  the  testator  and  the  com- 
pletion of  the  sale,  ought  to  be  borne  by  the  corpus  of 
the  estate,  or  be  paid  out  of  the  rents  and  profits. 

Mr.  Turner,  for  the  tenant  in  tail.    The  first  trust  of 

the  produce  of  the  real  estate,  when  sold,  is  for  the  pay- 

U  3  ment 
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ment  of  the  testator's  debta,  and  this  ovci-ridcs  the 
subsequent  direotion  to  pay  the  reats  to  the  widow. 

But  if  this  be  not  so  to  the  whole  extent,  it  applies 
to  the  iutereet  on  the  bond  and  ample  contract  debts 
cariTing  interest,  which  accraed  after  the  expiration  of 
the  first  year  from  the  testator's  dealli.  This  depends 
on  the  proper  construction  of  the  words  "  immediate]}' 
or  as  soon  ae  oonveniently  may  be."  This  expression 
has  been  held  judicially  to  be  limited  to  the  first  year 
after  the  testator'a  death ;  that  period  being  considered 
a  reasonable  time  for  complying  with  tliis  and  similar 
directions.  Thus,  in  Sitwell  t.  Bernard  (a),  where  a 
testator  directed  bis  personal  estate,  "  with  all  con- 
venient speed,"  to  be  lud  out  in  real  estates  "  to  be 
settled  in  strict  settlement,  and  that  the  interest  should 
accnmulate,  and  be  umilarly  invested,"  but  various 
circumstances  delayed  the  investment,  it  was  held,  that 
tlte  tenant  for  life  was  entitled  to  the  interest,  from  the 
end  of  a  year  after  the  testator's  death.  Again,  where 
trustees  were  directed,  "  as  soon  as  conveniently  might 
be,"  to  sell  and  invest  the  produce,  and  the  intermediate 
rents  were  (pven  in  trust  for  A.  for  life ;  n  considerable 
delay  having  occurred  in  selling,  it  was  held,  that  the 
rente  subsequent  to  the  first  year  ought  to  he  p»d  to 
A.,  and  not  accumulated ;  Vigor  v.  Bancood  (i).  Similar 
dedsions  occurred  in  the  caseof  Parry  v.  lf'arrmffton{c), 
where  the  direction  was  to  invest  money,  "  with  all  con- 
venient speed"  in  land,  and  in  Tucker  v.  BosweU(d), 
where  the  direction  was  to  invest  "at  all  convenient 
opportunities." 

It 

(a)  S  Veiej/,  520.  KilmitgUm  \.  Gray,  2  Siia.  ^  SI. 

(A)  18  Amom,  178.  396.,mdEiT!ufStM-y.JIUegi'i, 

(c)  6  Mad.  155.:  1  Dow  *  C/.  H. 

(d)  A  Beavan,  HOT. ;  and  Me 
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It  never  oonld  have  been  intended  by  the  testator 
that  the  rights  of  the  parties  under  hie  will  were  to 
depend  on  the  degree  of  diligence  or  laches  of  the  trus- 
tees in  winding  up  his  alUrs.  The  tenant  for  life  is 
therefore  bound  to  keep  down  the  interest  from  the  deatb> 
or,  at  all  evente,  from  the  end  of  the  subsequent  year. 


Mr.  BetkeR  and  Mr.  Z.  Shadwell,  contrd.  The  tenant 
for  hfe  clmms  the  whole  of  the  rents  up  to  the  period  of 
the  completion  of  the  sales.  At  all  events,  she  is  liable 
to  pay  the  interest  on  the  nuurtgages  alone,  for>  under 
the  express  direcdon,  the  trustees,  (unUl  the  settlement  is 
mode  and  after  keefung  down  the  interest  on  the  mort- 
gagee affecUng  the  estate,  and  on  them  alone,)  are  to 
p^  the  reudne  to  the.  person  entiUed  under  the  settle- 
ment ;  this  is  the  tenant  for  life,  the  widow.  The  sale 
was  directed. to  be  made  in  aid  of  the  personal  estate, 
and  until  the  personal  estate  had  been  administered, 
and  it  was  known  what  the  Zidlington  estate  prodnoed, 
it  could  not  be  ascertained  what  part  of  the  real  estate 
was  necessary  to  be  sold.  It  was  plun,  therefore, 
that  a  conuderable  time  must  elapse,  before  a  settle- 
ment conld  be  made  of  the  unsold  estates,  and  the  tes- 
tator intended  that  the  payment  of  the  intermediate 
income  should  not  be  delayed.  He  made  a  marked 
iMerence  between  the  interest  on  the  mortgagee  and 
that  on  the  other  debts,  and  having  directed  the  former 
alone  to  be  paid  out  of  the  rents,  he  must  be  taken  to 
have  excluded  the  latter  for  "  expressio  unius  ezolusio 
alteriuB."  In  Elwin  v.  £lmn  (a).  Sir  WiUiam  Grant 
says,  "  With  regard  to  a  sale  of  land,  there  is  no 
ground  for  taking  the  period  of  a  year,  as  the  time 
within  which  a  sale  ought  to  be  made.  Why  should  it 
be  suspended  for  that  period,  and  no  longer  F  Where  a 
residuo 

(a)  B  Vet.  p.  53*1 
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'I 


1851>  i^dne  of  pcrsonid  estate  is  to  be  laid  out  in   land, 

^"^"^/^^  there  ia  a  reason.     It  ia  Buppoeed,  tliat  ordinarily  the 

t).  personal  estate  may  be  coUected,  ami  the  residue  ascer- 

Tiic  Earl  of  t^ngj    by  that  time ;  but  in  the  other  instance,  that 

Chester-  ,.      .      „ 

FIELD.  tune  has  no  appUcatioo. 

The  testator  intended  to  ^ve  to  his  Tridow  the  en- 
joyment of  the  property  until  it  was  abstracted  for  the 
puipoeea  of  the  wilt. 

Secondly.  The  tenant  fcff  Ufe  is  entitled  to  the  in- 
come dnting  the  first  year.  Douglas  v.  Conyreve  (a), 
Angerileinv.  Martinib^f  HewUtv.  Morris(c) ;  and  on  tbis 
point  they  conunented  on  Stott  t.  Hollingworth  ((f),  Taylor 
¥.  ffiWert(e),  Dinut  y.  Scott  (y),  Taylor  v.  Clark  (A). 

Hr.  Daniel  and  Me,  Faher,  for  trustees. 

Mr.  Turwr,  in  reply. 

The  Mastek  of  the  Bolls. 

The  question  in  this  case  is  in  itfelf  simple  euough. 
The  testator  has  devised  Ms  real  estate  upon  trust  to  be 
sold  "immediately,  or  aa  soon  as  conveDienlly  might 
be,"  after  his  decease;  and  the  money  to  ari^e  from  the 
sale  was  to  be  applied  in  aid  of  bis  personal  c^^tatc  there- 
inafter bequeathed,  to  pay  and  eatisty  all  his  just  debts, 
funeral  and  testamentary  expenses,  mid  pay  oft'  and 
dischai^e  all  the  mortgt^es  affectiog  tbe  said  manors 
and  hereditaments  thereinbefore  devised,  or  any  of 
them.  Then  there  was  tbis  particular  direction,  "  and 
in  the  meantime^  and  until  such  settlement  »hall  be 

made 


(a)  1  Keen,  410. 

(e)   \Jar./,n 

ib)  aVn«-  *  R.  83B. 

(g)  i  Kilts.  19. 

(<•)  Jbid.  241. 

(A)   1  Harc.Xfi 

(<0  3  Madd.  161. 
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mule  aa  bereioafter  U  directed  to  be  madei  the  tms-       ]z  11 
teea  shall,  with  and  out  of  the  yearly  rents  and  profits     Orkislbv 

of  the  manors,  hereditaments,  &c,  in  the  first  place.    —     °*  ,    . 
~      .  ,        The  liarl  of 

keep  down  the  interest  of  the  mortgages  affecting  the  Chesthr- 
Bune  manors  or  hereditaments,  or  any  of  them,  and  do  f'elu. 
and  shall  pay  and  apply  the  residue  of  such  rents  and 
profits  to  the  person  or  persons,  and  in  the  manner  to 
and  in  which  the  same  rents  nod  profits  would  be 
payable  and  applicable  under  the  settlement  herein- 
oHer  directed  to  be  mode,  if  such  settlement  were  then 
actually  made," 

Now  it  is  this  direction  to  pay  and  keep  down  tlic 
interest  of  the  mortgages,  which  has  principally  given 
rise  to  the  question  between  these  parties.  It  is  said 
to  he  the  doctrine  of  this  Court,  that  when  there  is  a 
direction  for  the  execution  of  a  trust  of  this  kind,  to  be 
acted  upon  "  aa  soon  as  conveniently  may  be,"  the 
Court  will,  for  the  general  convenience  of  all  persons 
interested  in  the  estate,  limit  a  time  for  the  perform- 
ance of  the  particular  directions  given,  as  in  the  case 
v(  SituxU  V.  Bemardia),  where  the  direction  was  that 
the  residue  should,  with  all  convenient  speed,  be  laid  out 
m  land,  and  that  the  interest  should  accumulate  and  be 
Wd  out  like  the  residue.  There  was  a  neglect  to  carry 
that  direction  into  execution ;  and  the  Court,  notwith- 
standing the  direction  to  accumulate  the  interest, 
adopted  such  means  as  were  necessary,  to  set  the 
parties  equal  and  upon  a  proper  footing,  by  saying  that 
the  investment  ought  reasonably  to  have  been  made  at 
the  end  of  one  year. 

In  this  case,  the  direction  being,  not  indeed  to  ac- 
cumulate in  that  way,  but  to  keep  down  the  interest 
upon  the  mortgage?,  then,  notwithstanding  that  specific 
direction, 
(n)  6  Vcicy,  530. 
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\85\.  direction,  if  the  time  has   elni)se<l  Avitliin  whicli  that 

' >""*  ought  and  might  have  been  conTeoicntly  Jone,  there 

„,  must  be  such  an  arrangement  of  thl^  matter,  as  will 

rhe  Earl  of  g^j.  ^jj  jj^g  parties  upon  the  terms  of  convenient  equality. 

FIEU). 

It  is  aaid,  that  to  bold  that  a  sale  must  be  implied 
to  have  been  effected  at  the  end  of  the  year,  is  quite 
contrary  to  a  direction  to  pay  the  interest  upon  the 
mortgages  till  the  time  when  the  trust  in  carried  into 
execution ;  but  this  ia  no  more  contrary  to  the  direction 
of  the  will,  than  was  the  implication  in  the  other  case 
cited,  where  there  was  a  departure  frcm  the  express  di- 
rection for  accumulation  of  the  interest.  I  believe  that 
what  is  done  in  cases  of  this  kind  is  this:  —  tliat  such  a 
time  as  is  thought  reasonable  and  convcnicut  for  peiv 
forming  the  duty  ie  allowed,  and  when  it  has  been  de- 
layed beyond  that  time,  the  matter  is  set  right  by  placing 
the  several  parties  in  the  portion  in  which  they  would 
have  been,  if  the  directions  of  the  testator  had  been  ac- 
complished at  the  timeatwhiob  they  reasonably  and  pro- 
perly ought  to  have  been.  There  never  was  a  case  in 
which  there  was  less  negligence  than  the  jiresent ;  the 
sale  was  to  take  place  "  immediately  or  as  soon  as  con- 
veniently might  be ; "  and  in  point  of  fact  the  sale  did  toko 
place  within  thirteen  months  after  the  testator's  dentli ; 
but  as  that  exceeds  the  period  of  twelve  mouths,  the 
question  arises,  and  therefore  mnst  be  determined. 

In  the  first  instance^  the  whole  interest  which  had 
accrued  from  the  time  of  the  death  of  the  testator  wus 
claimed  out  of  the  rents.  I  think  that  there  is  nothing 
to  be  found  in  the  cases  wMcb  would  entitle  the  Plain- 
tiffs to  have  interest  pwd  differently  from  that  in 
ordinary  coses,  namely,  from  the  end  of  one  year.  I 
therefore  think,  that  from  the  end  of  one  year,  the 
interest  on  the  mortgages,  bonds,  and  ^unplc  contract 
debts  ou^ht  to  be  borne  by  the  tenant  tor  life. 
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CABUSLE,  CD  belnlf  ftc.  v.  Tbe  SOUTH- 
EASTERN Bailiraj  OMOpuij. 

qiHIS  bill  was  filed  mi  the  14th  of  JfimA  1850,  by 
-^  tbe  Pbintiff'  CarliMk,  on  bdhalf  of  himself  and  all 
other  die  dnrdiidden  in  the  Simtlt-EasteTM  Bailny 
Company,  eze^  tbe  DefendMits,  against  the  SoKtk- 
Easterw  Baalwsy  Company  and  the  Directws.  It^ 
object  was  to  lertrain  the  SMdk-SatUnt  Bailway 
Company  from  payii^  any  fividend  open  their  abarea, 
either  dedared  or  to  be  dedaied,  under  tbe  toDowii^ 


By  the  7  &  8  VieL  e.  zcL  (loeal  and  peniHtt])fa), 
the  Brighlam,  Lemtx  and  HoMtaigt  Bailway  Company 
VM  inootponted  and  anthoriaed  to  make  the  railway. 

By  tbe  8  &  9  VieL  c  ec  Qoal  and  pen(HiaI)(£)  the 
BrightoK,  Lewet  and  Hattimgt  Bailway  Company  were 
avtbonsed  to  make  a  brandi  from  BtUoerkitlu  to  Atk- 
ford.  By  the  33rd  section,  tbe  powers  granted  to  tbe 
CoiDpany  for  making  tins  lailway  were,  at  tbe  ex- 
piradon  of  seven  yean,  to  cease.  The  39th  section 
authorised  tbe  Brigkbmj  Xnea  aod  ffaatimgt  Bailway 
Company  (with  the  consent  in  writing  of  tbe  Lamdoti 
and  BrigMtam  Bailway  Company)  to  tnuDsfer  to  the 
SoMtA- 


(d)  FtaMd  S9tfc  Jw^.  leM. 


WI 


njAn^ai  aKg  ^m  whole  nSiwwj  riwid  be  opwwL    Tbe  thm 


AHcholden  wd  the  fanncli  hwJ  becB 


it  hf  (Me  ■beKhoUv,  maa% 


»  which  tbe  bin  w 


been  eoopictnlf  wbA  thcr  wtfc 
'r,Mii«MbdMirftc 
the  peTmcat  of  a  diiiJeuJ  decbrtd  tbe 
reraied  bj  die  Lord  Cluiiccllor. 
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Sonth'Eastem  Railway  Companj-  all  the  powers  by 
that  act  conferred,  with  reference  to  so  much  of  tbe 
nulivay  aa  lay  between  St.  Leonard  and  Askford,  and 
on  the  execadoa  of  Buch  transfer,  the  South-Eastem 
Itjulway  Compan;  were  snbBlituteti  in  the  place  of  the 
BriglUon,  Lewes  and  Hattingt  Biulway  Company  ;  and 
the  clause  proceeded  in  these  terms :  "  and  such  jwrtion 
of  the  said  railway,  when  ezecntcd,  shall  be  and  be- 
come part  and  parcel  of  the  undertaking  of  the  South' 
Eaitem  Bulway  Company." 

By  the  40th  section,  it  waa  enacted,  "  That  for  the 
purpose  of  executing  the  smd  railway,  it  »h:\]\  be  kwful 
for  the  said  Soutk-Eastem  Kailway  Company  to  raiae, 
by  the  creation  of  new  shares,  tlic  sum  of  410,000/., 
and  when  one-half  of  the  said  eiuu  shall  have  been 
paid  up,  to  borrow,  on  mortgage,  the  sum  of  136,000t ; 
and  also  to  apply  to  the  formation  of  the  said  railway, 
any  portion  of  the  capital  which  they  are  at  present 
authorised  to  raise." 

The  42nd  section  waa  aa  follows :  — "  Provided 
always  and  be  it  enacted,  that  if  ^o  much  of  the  ml- 
way  by  this  Act  authorised  to  be  made,  as  may  be  trans- 
ferred  to  the  Soutk-Eastem  Saihviiy  Company,  abBlI 
not  be  completed  within  three  yeoii^  from  the  completioa 
of  such  transfer,  it  shall  not  be  latrful,  after  the  expira- 
tion of  the  said  period,  for  the  South-Eastern  Railaay 
Company,  unless  authorised  by  parliament  so  to  do,  (o 
pay  any  dividend  until  the  whole  of  the  said  railway  shall 
be  opened  to  the  public  for  traffic" 

On  tbe  2lst  of  August  1845,  the  portion  of  the  brandi 
TuLway  between  St.  Leonard  and  Ashford  was  trans- 
ferred to  the  Soutk-Eastern  Kulway  Company. 

Tbe 
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Tbe  money  necessary  to  complete  this  bntnch  was 
Tfused  by  new  shares,  called  "  No.  4.  shares."  The 
three  years  expired  on  the  21st  of  Augiut  1846,  and, 
although  the  branch  rulway  had  not  yet  been  com- 
pleted, tbe  South-Eattem  Bculway  Company,  notwith- 
standing the  act,  continued  to  pay  dividends  on  their 
shares,  viz.  in  March  1849  and  SeptenAer  1849.  The 
bill  alleged,  that  the  Company  were  about  declaring  a 
further  diTidend,  and  this,  in  fact,  was  declared  the  day 
ou  which  tbe  bill  was  filed. 

The  Pliuntiff,  who  in  1849  had  purchased  100  of  the 
Ko.  4.  shares  ia  the  Company,  insisted  by  this  bJli,  that 
the  payment  by  the  Defendants  of  any  dividend  on  any 
of  the  shares  in  the  South  Eastern  Railway  Company 
had  been,  since  the  2lBt  o£  August  1848,  and  still  was, 
wholly  ill^^ ;  and  that  it  was  wholly  out  oF  the  power 
either  of  the  Directors  of  the  Company,  or  of  any 
general  meeting  of  tbe  shareholders,  lawfully  to  pay,  or 
to  authorise  or  empower  tbe  payment  of,  any  dividend 
on  any  of  the  shares  in  the  sud  Company. 

The  bill  stated,  that  the  existing  capital  of  the  Com- 
pany was  insufficient  to  complete  the  branch,  it  prayed 
a  declaration  of  the  illegality  of  this  proceeding,  and  for 
an  injunction  to  restrain  the  payment  of  any  dividend 
upon  any  of  the  shares,  until  the  branch  railway  had 
been  completed. 

Tbe  affidavits  on  tbe  part  of  the  Defendants  shewed, 
that  the  Fluntiff  had  attended  the  general  meetings  at 
which  the  dividends  had  been  declared,  without  object- 
ing, and  that  he  himself  had  received  interest  on  his 
shores  authorised  at  umilar  meetings. 


The 
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The  PlaiDtiff,  in  reply,  stated  that  he  had  no  know- 
ledge of  the  prOTiaoiw  of  tbe  42Qd  section  of  the  Act 
until  ftfl«r  he  had  reodved  this  interest. 

Mr.  Turner  and  Mr.  W.  J.  Bovill,  for  the  Plaintifi 
Tbe  temu  of  the  42Dd  aection  of  the  Act  are  expresa, 
that  if  the  portion  of  the  rulway  »h:ill  not  be  completed 
within  three  yean,  "  it  ehall  not  he  lawful,  after  the 
ezpintion  of  the  nid  period,  for  ilic  South-Easlem 
Railway  Company"  "to  pay  any  dividt^tid,  until  the 
whole  of  the  said  railway  shall  be  njiencil  to  the  public 
for  traffio."  The  payment,  therefore,  of  tbe  dividends 
is  plainly  "unlawful;"  and  the  Plaintiff  and  all  the 
other  shareholders  bare  a  clear  iotercat  and  right  U 
prevent  the  continuance  of  the  iUegnlity. 

Sir  F.  Kelfy,  Mr.  A  i^iZmer,  and  Mr.  J.  Baily,  for 
the  Defendants.  This  is  a  mere  legal  iinestion  depend- 
ing on  tbe  proper  oonstruotbn  of  tlu-  Act  of  Purlii- 
ment  The  Plaintiff  shoald,  therefore,  firat  moke  oiit 
his  legal  title,  Gray  t.  TTu  jAOtrpod  and  Bury  Bail' 
toay  Company  (a),  and  no  interim  iiijunction  ought  to 
be  granted,  especially  as  the  injury  ivhich  will  arise  to 
the  numerous  shareholders  in  the  South-Eastem  Rail- 
way Company,  by  preventing  tbe  p;iyinciit  of  the  divi- 
dend already  declared,  will  be  irrepai-iiblc.  They  have 
depended  on  it  as  their  income,  and  tliere  is  little  doubt 
but  that  the  line  will  be  completed  )>y  August  next. 

There  are  two  questions:  First,  wlicther,  under  this 
act,  construed  with  reference  to  the  other  acta  of  tbe 
South-Eastem  Railway  Company,  tho  Directors  arc 
prohibited  paying  any  dividend  in  respect  of  the  branch 
line  until  its  completion,  or  any  dividend  at  all  on  the 

great 
:      '  (n)  9  Bearan,  p. +01. 
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great  trunk  line.  It  is  evident,  from  the  coneideration 
of  the  various  clauses,  that  the  Legislature  was  dealing 
with  the  branch  line  alone ;  and  in  regard  to  that,  it 
was  intended  that  no  dividend  should  be  pud  on  the 
new  shares  thereby  authorised  to  be  issued  until  the 
completion,  if  it  were  not  completed  at  the  end  of  three 
years.  It  was  not  even  certain  that  the  South-Eattem 
Company  would  ever  become  purchasers,  and  no  corre- 
sponding provision  was  made  in  that  event  By  the 
39th  section,  the  portion  transferred  was  only  "  when 
executed "  to  be  part  of  the  South-EaiUm  Railway. 
The  two  r^ways  and  their  capital  are,  therefore,  kept 
separate  until  that  period ;  the  words  "  any  dividend," 
ia  the  42nd  sectjon,  must  therefore  mean,  any  dividend 
in  respect  of  the  branch,  and  not,  that,  in  case  of  its  non- 
completion  at  the  end  of  three  years,  the  South-Eattem 
Riulway  Company,  on  independent  undertaking,  was  to 
lose  all  control  over  and  advantage  from  its  own  funds. 
Again,  why  should  the  dividends  on  the  South-Etutern 
BliareB  be  payable  for  three  years,  and  then  suddenly 
cease,  merely  because  another  independent  branch, 
having  a  distinct  capital,  had  not  been  completed  ? 

Secondly.  The  Plaintiff  has  disentitted  liimself  to 
the  summary  interference  of  this  Court  by  injunction. 
He  became  a  shareholder  after  the  expiration  of  the 
three  years ;  he  was  present  at  the  meeting,  sanction- 
ing the  payment  of  the  former  dividends,  and  acquiesced 
in  it ;  IHchford  v.  Grand  Junction  Railway  Company  (a). 
This  is  not  a  provision  for  the  public  benefit,  and  if  it 
were,  the  Attorney-General  alone,  and  not  an  individual, 
is  entitled  to  sue  to  enforce  it.  They  also  cited  The 
Attorney-General  v.  The  Mayor  of  Liverpool  (i). 


(a)  3  RniUitiy  Ca.  538. 


Mr. 

(4)  \  Mj/l.^Cr.  171. 
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Mr.  Thtmer,  is  reply.  If  the  case  be  sent  to  law, 
an  iojunctioa  Bhould  be  granted  in  the  meantime,  for 
without  it,  the  'mjurj  will  be  irreparable,  ns  it  will 
afterwards  be  impoaeible  to  recover  back  the  dlTldends 
paid.  The  conetruction  of  the  Act  U  clear ;  ttie  South- 
Eastem  Railway  Company  are  not  to  pay  "  any  divi- 
dend," and  these  are  the  terme  on  which  the  Legislature 
thought  fit  to  grant  the  powers,  the  contract  between 
the  Biulway  Company  and  the  public. 

Acquiescence  might  Knd  a  party  in  respect  to  his 
private  rights;  but  here  the  object  is  to  prevent  the 
repetition  of  an  infringement  of  a  prohibitive  clause  in 
a  public  act  of  parliament  intended  for  the  benefit  and 
protection  of  the  public;  tt  is  the  interest  of  all  that  it 
should  not  be  repeated,  and  acquiescence,  if  any,  in 
such  cases,  is  of  no  weight 


The  MaBT£&  of  the  B0LL8. 

Whenever  my  attention  has  been  called  to  matters  of 
this  description,  I  have  constantly  bad  occasion  to  lay 
down  the  prininple,  that  these  Companies,  and  their 
affairs,  are  not  to  be  dealt  with  as  private  partnerships 
and  their  aflurs.  These  Companies  are  constituted  for 
public  purposes  to  be  effected  by  their  means ;  and,  upoa 
certain  conditions  expressed  in  tlicii-  Acts  of  Parlia- 
mcDt,  powers  are  granted,  which  enable  tliem,  by  an 
imperial  power,  to  appropriate  to  themselves  the  private 
property  of  any  individual  which  may  happen  to  lie  in 
the  line  of  their  projected  nulway,  for  purposes  which  it 
ia  supposed  will  conduce  to  the  public  good.  Kvery 
man's  property  lying  on  the  line  is  taken  from  him 
without  hia  consent,  and  the  convenient  enjoyment  of 
his  estate  may  be  greatly  interfered  ^vicb ;  but  all  tlie 
evil  which  must  arise  from  the  exercise  of  this  arbitrary 
despotic 
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despotic  power  over  the  righta  of  otbers,  is  supposed  to 
be  compensated,  by  the  public  good  which  is  expected 
to  be  derived  from  the  works  to  be  acoompliiihed  by 
these  means.  Those  works,  therefore,  are  to  be  com- 
pleted strictly  upon  the  conditiona  imposed  by  their 
aeveral  Acts  of  Parliament. 


Carlisle 

The  South 

Itailvav 
Company. 


Having  heard  a  great  maoy  of  these  cases,  I  think  I 
may  now  say,  that  in  every  case  which  baa  come  before 
me,  the  mistake  of  the  Directoia  (where  it  has  turned 
out  to  be  a  mistake)  has  arisen  from  this :  that  they 
hare  thought  that  they  had  a  right  to  use  the  vast 
amount  of  property  placed  under  their  control,  and  the 
vast  amount  of  power  g^ven  them  over  other  people, 
in  any  manner  they  thought  most  advantageous  to  the 
Company,  or  most  convenient  to  the  shareholders,  with- 
out having  the  slightest  r^ard  to  the  public  objects  and 
purposes  intended  to  be  effected  by  their  acts  of  parlia- 
ment. In  almost  every  one  of  the  cases  which  have 
occurred,  I  have  thought  it  my  duty  to  remind  the 
parties  of  that  erroneous  mode  of  proceeding. 


In  this  case,  it  seems  that  three  Companies,  the 
London  and  Brighton  Company,  the  Brighton,  Lewei, 
and  Hastings  Company,  and  tlie  South  Eastern  Com- 
paay,  were  competing  for  the  formation  of  a  contem- 
plated line  of  railway  from  Ashford  to  Bulverhithe. 
This  act  of  parliament  passed,  enabling  the  Brighton, 
Leices,  and  Hastings  Company  to  make  that  rulway, 
but  regard  was  had  to  the  claims  of  the  other  Com- 
IKkuiea;  and  in  consequence,  the  powers  were  given 
which  have  been  so  particularly  adverted  to  in  the 
course  of  the  argument.  The  act  gave  a  right  to  the 
Brighton,  Leioes,  and  Hastings  Company  to  transfer  to 
the  South  Eastern  Railway  Company  a  portion  of  what 
I  must  call  the  important  public  duty  which  they  had 

Vol.  Xlir.  .V  undertaken. 
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1850.        uodertakeo.     That  right  of  transfer  tvas  given  them  by 
the  39th  Mction. 


As  to  the  likelihood  of  these  works  being  completed 
within  the  limited  time,  I  can  infer  nothing  except 
from  this  act  of  parliameat,  by  wliich  it  ia  provided 
that  the  powers  were  to  expire  at  the  end  of  seven 
years,  in  case  of  non-oompletion,  and  when  completed, 
this  railway  was  (according  to  the  construction  put  uiinn 
it  on  one  ude)i  to  become  part  and  jiuiccl  of  the  unilcr- 
taking  of  the  South  £a*tem  Bulwiiy, 


Power  was  pyea  to  raise  capital,  and  to  receive  tolla 
and  other  things  rcqaired>  and  then  comes  this  clause 
which  has  j^ven  rise  to  the  whole  question. 

"  Provided  always,  and  be  it  enacted,  that  if  so  mucli 
of  the  nulway  by  this  act  authorized  to  l>c  made,  na 
may  be  transferred  to  the  South  Eastern  Eailway  Com- 
pany, shall  not  be  completed  within  three  years  iroui 
the  completion  of  such  transfer,  it  shall  not  be  lawful, 
after  the  expiration  of  the  said  period,  for  the  South 
Eastern  Railway  Company,  unless  authorized  by  pnr- 
liament  so  to  do,  to  pay  any  dividenil,  until  the  whole 
of  the  said  railway  shall  be  opened  to  the  public  for 
traflSc" 


Now  it  is  said,  that  the  very  jjenerality  of  these 
words  creates  a  doubt;  you  are  not  to  pay  any  dividend 
till  sucli  a  time,  tlierefore  it  must  be  construed  in  n 
limited  sense.  It  is  said,  that  it  never  eould  have  been 
meant,  that  no  dividend  whatever  cliould  be  paid.  "NVTiy 
could  it  not  be  meant  ?  Because,  it  is  said,  the  South 
Eastern  Railway  Company  has  a  vast  capital,  a  very 
great  number  of  shareholders,  and  the  dividends  were 
allowed  to  be  paid  during  the  three  years  to  elapse 
before  the  completion  of  the  raihvny.  ;iii(I,  therefore, 
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My  the  Defendants,  it  could  not  have  been  intended, 
that  the  dividends  pajable  to  eo  many  shareholdere 
stiould  be  suddenly  stopped,  if  thie  particuUr  line  hap- 
pened not  to  be  completed  wltbin  the  three  years. 

But  is  it  really  poBsible  to  conatrue  these  words  in 
any  such  manner?  I  have  tried  in  vain,  in  attending 
to  the  oi^uments  which  have  been  addressed  to  me  witli 
so  much  ingenuity,  to  iind  any  good  reason  for  con- 
struing words  so  very  general  as  "  any  dividend "  to 
mean  "  such  dividend  only  as  might  arise  from  such 
part  of  this  Athford  and  Hastings  Railway  as  might  be 
cumpleted  before  the  three  years."  It  seems  to  me  the 
most  extraordinary  interpretation  for  the  Court  to  be 
naked  to  make  which  could  possibly  be.  I  dare  not 
thus  palter  with  an  act  of  parliament,  especially  with 
one,  which,  It  appears  to  me,  intended  to  impose  this 
condiUon  upon  these  parties.  Parliament  having  re- 
gard to  the  public  benefit,  has  considered,  that  this  duty 
ought  to  be  imposed  upon  these  parties,  and  this  Court 
lias  no  power  whatever  to  relax  it  in  the  least. 

Finding,  therefore,  no  rational  mode  of  construing 
this  act  of  parliament,  which  does  not  necessarily 
infer,  that  all  the  dividends  of  the  South-Eattem  11^- 
way  were  to  be  stopped,  if  this  line  were  not  com- 
pleted within  the  courac  of  three  years,  it  is  my 
opinion,  that  the  Defendants,  in  what  they  are  now 
proposing  to  do,  arc  violating  this  act,  and  I  have  no 
heutatioD  in  now  saying,  that  I  must  grant  an  in- 
junction to  restnun  them  from  paying  any  dividends 
after  tlie  one  which  has  been  declared  and  is  about  to 
be  paid. 

With  respect  to  that  lost  dividend,  I  am  not  in  the 

least  degree  disposed  to  close  the  question.     I  believe 

A'  2  that 
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that  many  of  these  cases,  however  inBtnictivc  nnd 
useful  they  may  have  beconie  to  the  Railway  Com- 
panies, have,  in  a  great  measure,  taken  them  by  surprise; 
for  whilst  they  were  proceeding  in  the  frantic  way,  in 
which  they  have  been  going  on  for  many  years  past, 
they  have  not  properly  construed  their  powers  or  the 
purposes  for  which  those  powers  were  grantal  to  them ; 
they  fell  into  such  a  loose  habit  of  dealing  with  the 
funds  at  th^r  disposal,  that  they  were  rather  surprised, 
when  they  found,  that  they  were  not  at  liberty  to  do 
anything  beyond  the  scope  of  the  powers  given  to  them: 
■when  these  questions  came  under  the  confiideration  of 
the  Court,  there  could  be  no  question  but  that  they 
must  be  stopped,  when  it  was  found  that  they  were 
proceeding  in  an  illegal  manner.  But  if  this  Company 
be  prevented  proceeding  irrrgularly  for  the  future,  and 
if,  by  permitting  some  acts  not  strictly  legal  at  the 
present  moment,  the  parties,  wtio  have  been  living  in 
the  expectations  of  receiving  the  present  dividend,  may 
be  relieved  from  a  great  amount  of  suffering,  I  am 
greatly  disposed  to  do  something  for  their  accommahi- 
tion. 

I  shall,  therefore,  ^ve  leave  to  the  Defendants,  if 
they  are  so  inclined,  to  bring  forward  a  case  on  affida- 
vit, which  will  raise  that  question  ibr  my  consideration, 
and  which  I  do  not  think  is  sufficiently  proved  by  the 
Directors'  Report.  I  dare  not  give  credit  to  these 
railway  reports,  though  I  lni[>c  the  time  will  co!m', 
when  they  will  be  framed  with  so  nmch  care,  and 
under  such  a  scrutinising  superintendence,  that  what 
comes  from  a  responsible  body  of  Directors  may  be  of 
such  value,  that,  though  not  conclusive,  it  may  be  taken 
as  evidence  sufficient  for  the  Court  to  act  upon  till  met 
by  other  contradictory  evidence.  That  is  not  the  aise 
now,  and  therefore  that  point  must  be   raised  and  titc 

fads 
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fiicta  brought  forward  and  proved  by  affidavit.  In  a 
cue  of  this  kind,  where  I  caonot  doubt  that  much  Buifer- 
iug  muBt  result  from  stopping  a  dividend  bo  much  ex- 
pected, I  shall  attend  to  any  future  application  with  an 
cnrneat  hope  that  I  may  find  some  grounds  for  pro- 
tecting the  parties  from  each  inconvenience. 

As  to  the  point  of  acquiescence,  I  do  not  think  there 
w  anything  in  it.  The  Plaintiff  coming  here  and 
asking  the  Court  to  prevent  a  public  purpose  from 
being  hindered,  is  not  to  be  prevented  by  acquiesceace 
from  nuking  his  application  to  thie  Court,  in  the 
same  way  as  a  private  person,  applying  for  his  private 
purposes,  would  be  barred. 

I  think  I  must  grant  the  injunction  as  to  future 
dividends,  and  if  the  Defendants  are  inclined  to  make  a 
case  OQ  affidavit  to  justify  the  payment  of  the  present 
dividend,  I  will  appoint  a  day  next  week  to  bear  it. 

Sir  F.  Kelly  asked  for  a  case  for  the  opinion  of  a 
court  of  law .  on  the  construction  of  the  etatnte. 

Tlie  Hastes  of  the  Bolls. 

I  have  no  hesitation  in  granting  one  if  you  ask  it, 
but  nothing  must  be  done  in  the  mean  time. 


The  motion  vaa  agun  mentioned  upon  affidavit  on 
the  part  of  the  Defendants,  tending  to  show  that  the 
Stntth'Ecutem  B^way  Company  would,  after  payment 
of  the  present  dividend,  have  sufficient  funds  to  com- 
idete  the  branch.  These  were  in  very  general  and 
unnUefactory  terms,  and  were  met  by  affidavits  on  the 
part  of  the  PUinti£ 

A' 3  Mr. 
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Mr.  R.  Palmer  ood  Mr.  J.  Buibj  argued  tb«I  the 
injunction  ought  not  to  restmn  the  pajrment  of  the 
preaent  dividend.  They  cited  The  Mayor  of  Kin^t 
Lyrat  t.  Pemberton  (a). 

Mr.  Turner  and  Mr.  W,  J.  Bavill.  ronlrit. 

The  Mastbb  of  the  BoLLB. 

On  hearing  the  argument  on  the  motioii,  I  was  of 
opinion,  that  there  was  Bufficient  in  tlic  act  of  parlin- 
raent  to  entitle  the  Plaintiff  to  the  injunction  of  the 
Court;  and  that  the  works  being  inconiiilcte  at  the  erA 
of  the  time  limited  by  the  act  for  their  completion,  the 
Plaintiff  was  entitled  to  restrain  ihe  Company  from 
paying  any  further  dividend. 


The  order  would  then  have  been  ni^dc  to  restrain  the 
payment  of  all  dividcnda,  if  it  had  not  been  suggested, 
that  there  was  a  dividend  then  recently  declared,  which 
might  be  pud  without  interfering  ivlili  the  progress  n' 
the  works.  It  was  also  alleged,  that  the  works  would 
bo  completed  in  Augutt  next,  notwithstanding  \\:s: 
Company  took  out  of  their  funds  sufficient  to  pay  the 
amount  of  the  dividend  EO  declared.  Such  a  etatcmciit 
was  calculated  to  affect  anybody.  The  payment  of  the 
dividend  could  not  be  withheld,  without  oceaiiioniiig  a 
great  deal  of  inconvenience  and  pnhaps  suffering;  it 
therefore  became  important  to  consitlcr,  whether  it  was 
the  imperative  duty  of  the  Court  tonjiply  the  strict  rule, 
or  whether,  in  the  discretion  of  the  Court,  it  might  rot 
be  relaxed;  and  it  being  represented  that  there  was 
sufficient  money  to  complete  the  i\nrks,  and  that  the 
Defendants  would  forthwith  complete  them,  the  case 
was  allowed  to  stand  over  for  further  information.  It 
has  since  been  brought  before  me  twice  ;  on  the  first 
occasion, 
(«)  1  Swa::.  24+. 
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occnaioD,  I  did  not  think  the  RffidRvits  of  the  Defend-  IfioO. 
ants  BatisfactDiy.  Further  affidavits  have  been  made  ^^ "-''"*' 
OD  behalf  of  the  Company  and  the  Plaiotiff,  and  I 
must  now  consider  what  ought  to  be  done. 
impertitive,  that  a  dividend  shall  not  be  pud,  unless  the  Roilway 
works  are  completed  within  a  given  time.     Admitting  ^^■'' 

and  thinking  that  the  Court  has  a  right  to  exercise 
some  discretion  on  the  subject,  I  have  attended  to  the 
ease  with  an  anxious  desire  to  see,  if  I  could  safely 
abstain  from  interfering  to  prevent  the  payment  of 
tbe  dividend  which  has  been  declared,  and  I  should 
have  been  glad  if  I  could  have  come  to  that  eondusion.  ■ 
Tbe  affidante  of  the  Defendants  are  not  in  my  mind 
satisfactory,  and  taken  in  connection  with  the  affidavits 
on  the  other  side,  which  the  Company  have  declined 
to  answer,  I  am  not  satisfied  that  I  ought  to  aet  on 
them.  The  Defendants  say,  they  have  various  funds, 
which  are  applicable  and  sufficient  for  that  purpose, 
and  they  have  represented  matters  very  favourable  for 
themselves;  but  parties  coming  forward  under  these 
circumstances  are  by  no  means  entitled  so  to  deal  with 
tbe  matter;  they  ought  to  bring  the  matter  fully  and 
fiurly  forward,  so  as  to  enable  the  Court  to  judge  if  it  con 
properly  relax  the  rigid  rules.  Here  they  have  brought 
forward .  matters  which  tbey  condder  material,  but  in 
such  a  manner,  that  there  is  not  one  on  which  they  have 
not  been  subject  to  correction.  Tbey  say  that  there 
is  so  targe  a  margin,  that  if  I  "  strike  off  every  thing 
which  is  objected  to,  there  still  will  be  sufficient;" 
but,  however  that  would  be,  it  does  not  appear  by 
documents,  and  they  have  declined  to  give  any  expla- 
nation in  answer  to  the  affidavits  of  tbe  Fhuntiff.  The 
consequence  is,  that  all  the  inferences  are  i^ainst  the 
Defendants ;  for  where  a  material  allegation  is  made 
ngainst  a  party,  and  he  declines  to  explain  it,  he  iii 
necessarily  subject  to  the  impression  which  it  b  calcu- 
.Y  4  lated 
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lated  to  mnke,  and  does  make.  The  quostluii  i:*,  not 
\vhether  somehow  or  other  there  arc  fund^  euflicient, 
but  whether,  octingfairly  to  all  partiee,  and  taking  every 
thing  into  consideration,  it  clearly  appears,  thitt  tlierc 
are  funds  applicable  for  this  purpose,  or  which  may  be 
collected,  to  enable  them  to  complete  the  works.  The 
Plaintiff  in  his  affidavit  says,  he  believes  that  the  Com- 
pany have  ezhaasted  all  their  capital  applicable  fur 
making  the  line,  and  that  an  application  to  parlinmcut 
for  powers  to  ruse  additional  capital  is  'now  pcuding. 
If  the  Company  will  produce  their  books,  or  such  further 
evidence  as  they  have,  I  will  attend  to  any  application 
on  their  behalf;  but  as  the  matter  now  stands,  I  mu^t 
grant  the  injunction. 


Note. — Upon  appeal.  Lord  CalUniam  varied  tile  order,  by  al- 
lowing payment  of  the  dividend  declared  previous  to  the  injunction, 
tjee  1  Mae.  i  Gor.  689.,  and  2  HaU  ^  Twelb,  366. 


jWb«A2o,2i.        CHAPMAN  V.  CHAPMAN. 

The  mere  pro-  TTIHIS  bill  was  filed  in  1846,  and  thereby  the  Plain- 
lI"nd7r^tor  ^  tiff  alleged,  that  in  1827,  he  hod  lent  to  the  testa- 
of  the  title-  tor  Bobett  Chapman,  the  sum  of  ISOOi,  upon  his  bond 
ubligor"!  real  and  the  deposit  of  the  title-deeds  of  a  freehold  estate 
estate,  without  ^^^^  jj^,.gg  jjm  parm.  That  the  testator  died  in 
explanation, 

neither  con-  1831,  and  that  interest  on  the  debt  had  been  pnid  by 
"'I^le"  ^^  testator  and  his  executors  down  to  October  1843. 
iiiortfia^e,  nor  .  The 

K  EufScient 
ground  (at  an 
toi|uiry  before  the  Master. 

A  bond  creditor,  clwmiii^  also  an  equitable  mortgage  on  real  enUie,  Tiled  liis 
l)ill  for  foreclosure,  and  in  nid,  for  the  mi  ministration  of  the  peraoiial  estate.  ugHiuBt 
llic  executors  and  the  parties  entitled  lo  the  mortgaged  estate.  He  failed  in  proof 
nf  the  equitable  mortgage.  Held,  that  he  was  not,  on  such  a  record,  eniillcd 
to  a  decree,  atf  a  specialty  creditor,  for  the  administration  of  the  real  estuio. 
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The  bill,  which  was  filed  against  the  executors  and  the 
parties  interested  in  the  Hayes  Hill  farm,  prayed  a 
forecloeure  siinpl;,  with  the  coasequentinl  directions, 
fiy  amendment  in  1 848,  the  bill,  in  lud,  sought  payment 
out  of  the  personal  estate,  and  for  its  administration. 

The  equitable  deposit  was  not  admitted  b;  the  par- 
ties entitled  to  the  real  estate,  and  on  the  cause  coming 
on,  the  only  evidence  given  by  the  Plaintiff  was  the 
bond  and  the  production,  on  his  behalf,  of  the  title- 
deeds  to  the  Hayei  Hill  estate :  but  no  evidence  what- 
ever was  given  of  the  circumstances  under  which  the 
deeds  had  come  into  the  Plaintiff's  poeeeseion. 

It  appeared  that  in  1849,  a  decree  for  the  odminis- 
tmtion  of  the  testator's  personal  estate  had  been  made 
in  other  suits. 

Mr.  R.  Palmer  and  Mr.  Bagihawe,  for  the  Flfuntiff. 

"  It  has  been  long  settled,  that  a  mere  deposit  of 
title-deeds  upon  an  advance  of  money,  without  a  word 
passing,  gives  an  equitable  lien ;  and  as  the  Court 
would  infer  from  that  deposit,  that  the  money,  then 
advanced  should  be  chained  as  if  there  woe  a  written 
agreement,  there  is  no  doubt,  that  if  it  was  made  out 
by  oath  uncontradicted,  additional  advances  would  also 
be  chained."  Ex  parte  Langaton  (a).  Ex  parte  Keimng- 
ton{b).  Here  the  fact  of  the  existence  of  the  debt 
evidenced  by  the  bond,  coupled  with  the  possession  of 
the  title-deeds,  is  sufficient  to  establish  the  existence  of 
the  equitable  mortgage. 

But 


(a)  17  Fri.  p.  VJO. 


(4)  8  }'a.  ij  B.  p.  83. 
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But  if  tbe  evidence  be  conudereil  ilcfectlvc,  the  Fltiin- 
tiflf  \e  entitled  to  an  enquiry  before  the  Mitster,  of  the 
oircamstances  under  which  he  obtiiincd  possession  of  t)iG 
title-deeds.  At  all  events,  the  Plitintitf,  a  spccinlly 
creditor,  is  entitled  to  a  decree  fot-  piiyineut  ugainet  the 
testator's  real  estate,  and  for  its  udniiuislriition. 

Mr.  RoupeU,  Mr.  Ckandku,  Mr.  Turner,  and  Mr. 
Haldane,  for  parties  interested  l:i  the  real  estate. 
Nothing  requires  to  be  more  strictly  looked  into,  than  the 
proof  of  an  alleged  equitable  mortgnn;c  by  mere  deposit 
vithoat  writing.  To  make  out  sucli  si  mortgaf^e,  it  is 
incumbent  on  the  Plfuntiff  to  prove  that  the  deposit  ivus 
made  on  the  advance  of  the  money  ;  he  must  connect 
the  deposit  with  the  advance.  Hcie  nothing  whRtevi;r 
is  proved  as  to  any  deposit,  but  tlie  Plaintiff  merely 
produces  the  deeds  on  the  floor  of  tliu  Court  nt  the 
hearing,  and  asks  the  Court  to  assume,  tliat  tliey  were 
delivered  to  him  ae  a  security  for  sin  advance  inaile 
twenty-four  years  previously.  If  this  be  auflScient 
proof  of  a  mortgage,  every  landowner  in  the  kingdom 
is  liable  to  have  his  estate  chargiJ,  by  the  mere  pro- 
duction by  a  stranger  of  the  title  of  hia  estate,  without 
any  proof  of  how  they  may  have  got  into  hispossesfiioii. 

Secondly.  The  Plaintiff  is  entitled  to  no  enquiry, 
for  it  is  now  settled,  that  when  a  party  fails  to  prtivc 
the  facts  which  constitute  the  foundation  of  his  cose,  hi- 
bill  must  at  once  be  dismissed.  Murtcn  v.  IHiichelo  (»), 
Ilolden  V.  fleam  (i),  Jope  v.  Morsheail  (c),  Sartdon  v. 
Hooper  (d). 


Thirilh-. 


(a)  Cr.  *  Ph.  257. 
\b)  I  Beav.  44A. 


(0  6  nva 
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Thirdly.  The  Plaintiff  is  not  entitled  to  a  decree 
for  the  administRition  of  the  real  estate,  for  that  is  not 
the  frame  of  his  sait.  He  euea  on  his  own  behalf  alone, 
and  prajB  merely  for  a  foreclosure  and  the  ndminis- 
traUon  of  the  personal  estate.  The  bill  must  therefore 
be  alt4^;etlier  disniiaaed,  ob  against  the  parties  inter- 
ested ia  the  real  estate. 

Mr.  A.  IT.  Welch  and  Mr.  R.  G.  Boueter,  for  parties 
in  the  same  interest 

Mr.  K.  PoTker  and  Mr.  Goadeve,  Stet  the  executor. 
The  exeontor  is  not  interested  in  the  real  estate,  and 
this  was  the  sole  subject  of  the  suit  before  the  amend- 
ment. As  to  the  personal  estate,  the  Fliuntiff  must  go 
in  under  the  decree  already  made  in  the  other  snits. 

Mr.  R.  Palmer,  in  reply. 

7%e  Mastsk  ofths  Bolls. 

What  the  object  of  the  parties  may  be  for  taking 
this  course  I  have  no  means  of  expUioing.  The  ob- 
jection made  to  the  FlaintifTB  claim  to  an  equitable 
mortg^e  is  this :  —  that  the  case  is  not  proved,  bo 
as  to  entitle  him  to  any  decree  agiuost  the  estate,  or 
to  have  any  account  taken.  The  Defendants  altogether 
deny  the  Plaintiff's  right,  and  the  question,  therefore, 
turns  upon  the  evidence  adduced  by  the  Plainti£ 

The  only  evidence  ia  this:  —  the  title-deeds  are  pro- 
duced from  the  present  posseasion  of  a  party  who  is 
also  a  bond  creditor,  and  nothing  whatever  is  proved 
connecting  the  bond  with  tlie  posieauon  of  title-deed. 
The  simple  statement  of  the  case  therefore  is,  that  at 
this  time,  being  a  great  many  years  after  the  alleged 
transaction. 
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1851.  transRcUon,  the  title-deeds  are  discovered  to  be  in,  and 

^"^""^  arc  produced  from,  the  poesesslon  of  the  bond  creditor. 

I,.  I  am  of  opinion  that  this  is  not  sufficient  to  support  aa 

C'liti-uAN.  equitable  mortage. 

That  being  eo,  then  comes  the  queEtion  whether  the 
Flaintiff  is  entitled  to  go  into  the  Mastcr'a  Office,  and 
there  make  out  a  connexioo  between  the  bond  and  the 
title-deeds.  I  am  of  opinion  there  is  no  sufficient 
ground  for  that ;  for  the  principle  on  which  the  Court 
acta  18,  to  require  a  Plaintiff  to  come  I'orwanl  on  dis- 
tinct idl^;ation,  supported  by  satisfactory  proc!',  I  am, 
therefore,  bound  to  dismiss  so  much  of  t)ic  bill  as  seeks 
to  establish  an  equitable  mortgage. 

Then  comes  the  next  question,  whether  this  can 
properly  be  considered  as  a  bill  seeking  payment  of  a 
bond  debt  out  of  the  real  estate  of  the  debtor.  Although 
there  is  something  defective  in  the  form  nf  the  bill,  .ind 
although  it  must  be  diemiased  as  to  the  claim  to  ni\ 
equitable  mortgage,  I  do  not  see  that  aii)'  injury  can 
arise  to  any  of  the  persons  interested  in  the  real  estate, 
by  seeing  whether  the  real  estate  is  answerable  for  the 
bond  debt,  to  which  real  estate  is  usually  subject. 

Mr.  Turne?:  There  is  no  prayer  for  the  adminis- 
tration of  the  real  estate,  and  no  statement  amounting 
to  a  dum  to  payment  out  of  the  real  estate  generally. 

The  Master  ofOte  Boils. 

Then  the  bill  most  be  dismissed  with  coat^  as  against 
all  parties,  and  the  Plaintiff  must  go  iigiiinst  the  per- 
sonal estate,  under  the  decree  in  the  oihcr  i^uits. 
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The  ATTORNEY-GENERAL  v.  The  Corporario 
of  LONDON. 


T^HIS  was  a  motion  to  diecbaige  an  order  of  the  Order  to 
Master  giving  the  InformaQt  liberty  to  amend.        fiJonatioD  ob- 

tRined  umler 
The  information  was  filed  in  February  1844,  but  in  Orderol'lS45 
consequence  of  the  delay  occasioned  by  the  demurrer  (a)  °"  '.'"  "*^- 
und  the  appeal(6),  the  exceptions  to  the  answer(c),  tlio  solicitor 
nppeal   thereon  ((/),   and  other   proceedings  (e),   a  full  i^cVofti 
nnswer  was  not  obtiuned  until  April  1850.     On  tlie  detailing  cer- 
2nd  of  May  1850,  an  order  for  production  was  made,  l^Ilcw^sTHt'ed, 
and  the  examination  continued  until  the  29th  of  May  "  iliat  having 

'**^"-  these  cireiim- 


evidence  should  be  soueht  for  and  arranged,  before  the  ""''  l^'^"- 

,       «  able  diligence, 

iDtonnatioa  was  amended;  and,  on  the  17th  oi  June  have  been 

1850,  two  gentlemen  accustomed  to  make  searches  ^^I^^'lldj 

were  employed  for  that  purpose.     These  were  not  con-  regular. 

eluded  until  the  end  of  1850;   and  the  result  being 

communicated  to  Counsel,  consultations  were  had  be- 

tween  them,  and  the  frame  of  the  amendments  were 

agreed  upon  and  finally  settled  and  signed  on  the  18th 

ai  February  1851. 

On  the  28th  of  February  1851,  the  Master  gave 
leave  to  amend,  founded  on  the  affidavit  of  the  solicitor 

of 


(a)  8  Seavan,  270. 

{b)  1  Hmae  of  LonU  Ctuet, 


(e)  n  Beavan,  8.  171. 
(rf)  2  3Iac.^  a.  2i7. 
le)  12  Bravan,  ill. 
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I8jl.        «f  the  Attorney- General,   who,  after  setting  out  the 
'"'tj^"*"'^     above  niattera  at  greater  length,  statetl,  "that  he  had 
ATToiiNitr-    been  informed  by  the  two  gentleman  engaged  in  the 
CiRNi.DAL      aforesiud  searchee,  and  he  believed,  tliat  after  receiving 
Tlie         the  said  instructions,  they  were  respectively  employed 
of  I,om"us.     tiierein  with  as  little  interruption  as  waa  possible,  with- 
out  detriment   to   their  other  pursuits,   and   that  he 
caused  frequent  applications  to  be  made   to  them  to 
expedite  their  searches." 

He  stated  the  nature  of  the  amendiuGut^,  aud  tlint 
no  further  answer  was  required  ;  and  Iio  concluded  his 
affidavit  by  stating :  —  "  That  the  proposed  amend- 
ments are  not  intended  for  the  purpose  of  delay  or 
vexation,  but  because  the  same  are  considered  to  bo 
material  to  the  case  of  the  Informant,  That  I  verily 
believe  the  same  to  be  material ;  and  that  havinif  regard 
to  the  circumstances  hereinbefore  ttated,  the  same  couM 
not  with  reasonable  diligence  have  been  sooner  intro- 
duced into  the  information." 

Mr.  Bethell  and  Mr.  Randell  for  tltc  Defendants,  in 
support  of  the  motion.  The  answer  wns  completed  in 
April  1850,  and  ten  months  elapsed  before  the  order  to 
amend  was  obtained.  After  such  :iti  unreasonstblu 
delay,  the  Informant  is  not,  by  the  rules  and  practice  of 
the  Court,  entitled  to  any  further  indulgence.  In 
Forman  v.  Gray  (a),  an  order  to  amend,  obtnined  after 
twelve  months'  delay,  was  discharged :  and  in  Preston 
V.  CoUett{b),  recently  in  this  Court,  the  Court,  in  n 
very  complicated  case,  refused  leave  to  amend  after  a 
delay  of  a  few  weeks.  Here  the  Af torncy-G  eneral 
ought 

(fl)  9  Seavim,  BOO.  but  aftenrnnls  reversed  by  the 

(b)  Bolls,   S5\b   Feb.   \6Sl  ;      Lord  Chancellor. 
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ought  to  liave  caiued  the  acnrclies  to  have  been  made 
previous  to  filing  the  information. 

The  affidavit  ia  insufficient ;  it  is  of  the  solicitor 
alone,  and  does  not  follow  the  terms  of  the  68tli  Order 
of  May  1845  (a).  It  does  not  state  positively  that  the 
amendments  could  not,  with  reasonable  diligence,  have 
been  sooner  introduced,  but  it  qualifies  it  by  the  state- 
ment, "  regard  being  had  to  the  circumstances." 

Sir  John  RomiUy  (Attorney-General),  Mr.  Turner, 
and  Mr.  W.  M.  Jamei,  for  the  Informant.  The  delay 
in  the  prosecution  of  this  suit  has  been  occasioned 
by  the  Defendants  alone,  who  have  for  bIx  years  de- 
Uyed  putting  in  their  answer.  It  was  not  until  they 
had  filed  four  answers  that  a  sufficient  one  was  put 
in.  Considering  the  nature  and  difficulties  of  the  case, 
there  has  been  no  improper  delay.  It  was  impossible 
to  direct  the  searches  until  the  Defendants  hod  set  out 
the  nature  of  the  title  intended  to  be  relied  on  by 
them.  The  case  differs  entirely  from  Forman  v.  Gray, 
where  the  Plaintiff  had  a  pocket  Defendant,  whose 
answer  he  purposely  delayed  getting  in. 

The  affidavit  is,  under  the  circumstances,  sufficient. 
The  Crown  may  amend,  aa  of  course,  at  apy  time, 
and  ia  not  bound  by  the  General  Orders  of  the  Court. 
Its  rights  can  only  be  affected  by  a  positive  enactment. 
The  point  is,  however,  adverted  to  merely  for  the  pur- 
pose of  reserving  the  rights  of  the  Crown  (i). 

Mr.  Betkell  in  reply. 


(n)  Ord.Can.Sm. 
(6)  See  AUorney-Gtiural   v, 
Hcndmi-n,   3    Amfnituer,  714., 


7%f   Allomey- General  y.  Lord 
CharchiO,  8  Mec.  <f  W.  171. 
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1851.  The  Mastbb  oftlte  Rolls. 

The  Thia  is  a  motion  to  discharge  an  order  of  the  XListcr 

jKNtR*L*  g''*i°g  lea^e  to  amend  the  informal  ion.     It  is  stntcl, 

"■  that  such  an  order  ia  quite  contrary  to  tlic  practice  ol 

Corporation  the  Court  and  the  principles  on  which  it  proceeda.     11" 

ui  LoNuoN.  I  ^gfe  (,f  tjiat  opinion,  I  should  grant  the  application  ; 

but  I  am  not. 

A  great  deal  of  delay  has  occurreil  in  this  case  on 
the  part  of  the  Defendants,  hut  I  do  not  blame  them 
for  using  every  lawful  means  of  resistance,  in  a  cnse  to 
which  they  attach  great  importance.  Tlic  informa- 
tion was  filed  in  the  year  1844,  and  I  consider  thnt 
there  was  not  an  answer  which  tlic  Informant  -kws 
bound  to  accept  until  April  1850.  The  fact  that  thi^ 
former  answers  were  deficient  only  a^  to  discovery  of 
documents  does  not  alter  the  case,  because  a  Plnintitf 
has  a  right  to  see  the  answer  aa  to  documents  before  I)c 
determines  on  what  subsequent  steps  it  will  be  proper 
for  liim  to  take.  I  agree  with  the  argument,  that  a 
party  has  no  right,  because  great  delay  has  been  in- 
flicted on  him,  to  inflict  an  equal  delay  on  Iiis  ad- 
versaries ;  and  though  there  has  been  great  delay,  on 
the  port  of  these  Defendants,  in  resisting  the  order;' 
made  here  from  time  to  time,  I  do  not  think  thnt  the 
At tornejf- General  has  any  right,  on  liis  part,  to  delay 
the  suit  in  such  a  way  as  to  prove  vexatious  to  the 
Defendants.  I  have  on  various  occnsions  expressed  the 
same  opinion. 

But  the  Court  must  never  lose  sii^lit  of  the  natim' 
of  the  particular  case  in  which  the  pirtics  arc  engaged, 
and  which  may  be  of  such  a  nature  as  unavoidably  to 
give  rise  to  considerable  delay,  and  such  as  would  nnt 
take  place  under  ordinary  circumstances. 

I: 
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It  is  objected  here,  that  a  proper  examioatioa  of 
documeata  waa  not  made  before  this  informatioD  was 
filed;  but  it  does  not  appear  that  searches  were  not  AtturheT' 
mode.  Having  regard  to  the  nature  of  the  case,  it 
seems  t;o  me  to  have  been  most  important  to  both  udes, 
that  an  investigation  should  take  place  afiter  the  answer 
had  come  in ;  and  X  do  not  find  that  there  was  »ay 
considerable  delay  in  doing  so. 


1851. 


Gen  BR  It  L 

The 
Corporatkn 
of  LoNDon. 


The  drcnmstances  of  the  case  appear  to  me  such,  as 
to  make  it  reasonable  that  there  shoold  be  more  than 
ordinary  delay.  I  cannot  therefore  think  that  the 
Master  has  come  to  an  erroneous  conclusion ;  he  took 
the  papers  home,  and  satisfied  himself  that  the  amend- 
ments were  proper ;  and  the  delay,  though  consider- 
able, does  not  appear  to  me  to  be  unreasonable  in  this 
cose ;  and  the  application  b^ng  supported  by  the  affi- 
davit required  by  the  General  Order,  I  must  refuse 
the  motion. 


The  Attorney-General  does  not  require  an  answer; 
but,  nevertheless,  it  may  be  of  vast  importance  to  the 
Defendants  to  answer  the  amendments,  and  they  must 
therefore  have  a  reasonable  time  for  that  purpose. 
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ELLIS  t>.  BOWMAN. 


»    A  N  issue  was  directed  to  tiy  whether  Baihy  Bird 
the  younger  waa,  at  the  celebration  of  his  mar- 


Practice  u  to 
praying 

uponth. 

of  an  issue  riagC)  of  BOund  mind.  Nothing  having  been  said  as  to 
the  Court  of  ^^  issos  being  tried  by  a  epecial  juiy,  the  Eegietmr 
Chancery.        refused  to  insert  such  a  direction  in  the  minutes. 


Mr.  Turtur  applied  for  a  direction  that  the  cau&c 
should  be  heard  by  a  special  jury.  He  sud  that  in  Ifood 
T.  TTwrnpsonia),  it  had  been  considered,  that  if  an  issue 
be  directed  by  the  Court  of  Chancery,  to  be  tried  by 
a  special  jury,  and  a  full  special  jury  do  not  atteni!, 
neither  party  b  at  liberty  to  pray  a  tales  without  the 
coDsent  of  the  other ;  and  that  Coleridge  J.  there  eaiJ, 
"  It  appears  to  me,  therefore,  that  I  haye  no  right  to  gu 
beyond  the  terms  of  the  order." 

He 


(a)  1  Qtr.i  MarAmaa,  171. 
NoTB.  In  thmt  caw,  no  trM 
having  taken  place  at  Glotimler, 
Mr.  JCe/ly.  Mr.  Turner,  and  Mr. 
Walker  spplied,  rhot  the  trial 
might  take  place  at  the  ensuing 
assizes,  at  Brutal.  It  vas  said, 
during  the  argument,  that  under 
the  6  Geo.  4.  c.  SO.  i.  37.,  it 
was  imperative  on  the  Court  to 
grant  a  lalci  on  the  applica- 
tion of  either  parly  (see  Galliff 
T.  Bourne,  2  M.  ^  Rob.  100.) 
end  that,  under  the  30th  section, 
the  Court  of  Chancery  had  no 
juriidiction  to  order  a  special 
jury. 


Sir  F.  PoUotk,  Mr.  S.  Siarpr, 
and  Mr,  C.  Barber,  coiitra. 

The  Mastrr  '/i/^e  Bolls  re- 
fused the  applir-.^iioii ;  but,  in 
the  course  of  the  [irocccding,  he 
said,  that  thou<;li  l!ic  direction 
for  a  special  jury  was  thought 
imperative  on  tlic  parlies,  it  vu 
only  an  intimation  to  the  Juilj^ 
at  common  law,  of  the  courie 
considered  expedient,  and  thit 
this  Court  would  not  feci  satis- 
fied with  the  finding  of  any  other 
jury  than  that  specified  in  the 
order.  (Foteler  \:  U'ood,  12iii 
Augiul,  1841,) 
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He  asked,  that  by  the  present  order  directing  the 
issue,  liberty  might  be  given  to  pray  a  tales. 

The  Masteb  fl/'/Ae  Rolls  made  the  order. 


1850. 

Ellis 


The  R^trar  still  declined  to  insert  the  liberty  to 
pray  a  talet  ia  the  minutes,  stating  that  there  was  no 
precedent  for  any  such  a  clause,  and  he  commuoicated 
ivith  the  Master  of  the  Rolls  on  the  subject,  who 
directed  him,  for  the  present,  not  to  insert  those  words. 


Mr.  Turner  again  mentioned  the  matter. 

T/ie  Master  of  the  Rolls. 

I  have  enquired  into  the  practice,  and  have  been  in- 
formed, that  liberty  to  pray  a  talet  has  only  been  given, 
in  case  it  happens  that  a  certun  number  of  special 
jurymen  do  not  nttend(a).  Let  the  case  be  in  the  paper 
on  Saturday. 


The  case  came  on  again,  when  it  was  arranged,  that 
neither  party  should  pray  a  tales  unless  eight  spedal 
jurymen  should  attend. 

(a)  Mator  of  Colchester  p.  Lowtbn. 

The  order,  after  directing  issues  lo  be  tricJ  by  a  specinl  jury,  pro- 
eeeded :  —  "  And  id  case  six  of  the  said  Jury  shall  not  attend  at  the 
■aid  trial,  the  paitin,  or  any  or  eitber  of  them,  are  not  to  pray  a 
ia'et."     Beg.  Ub.  1810  B.  fulio  825. 

Stbwart  0.  BtiSHBV. 

V,  C.  KNtanT  Bruce  (Stli  March  18+6),     It  was  ordered  "that 

luch  iMue  be  tried  before  a  special  jury,  with  not  less  than  eight 

special  Jurymen,  unless  by  consent  of  the  parties.'' 

¥2 


'4 


i 
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STAINTON  V.  CHADWICK. 

March  0,  7. 

Th  DefeDd-  T^^^  caee  came  on  upon  exceptions  to  the  Defend- 
ant, exparU,  ■"■  ant'a  answer  for  insafficieDcy,  under  the  following 
and  in  the  ■             . 

absence  of  the  ciroumatances ! — 


In  1731,  some  property  in  Broad  Street,  St.  Jama'i, 
fVeitminster,  was  vested  in  AUington  iind  Maddox,  for  a 
reversionary  term  of  forty-nine  years,  to  commence  in 
1798,  at  a  rent  of  201  They,  by  three  indentures, 
dated  in  1731,  1733,  and  1734,  sub-demised  the  pro- 
perty to  Sir  Andrew  Cliadioick  for  the  whole  term, 
minut  ten  days,  reserving  rents  of  lOs.,  10«.,  and  20i. 

In  1731,  1733,  and  1735,  Sir  Andrew  Ckadieick 
bought  the  reversion  in  fee,  subject  to  the  lease  and 
underleases,  and  it  was  conveyed  as  to  part  to  Horstg, 
and  as  to  the  renuinder  to  Comptm,  in  trust  for  Sir 
Andrew  Chadvnck  and  his  heirs.  He  also  purchased  a 
rent  chaise  of  20/.  issuing  out  of  the  same  property, 

In  1768,  Sir  Andrew  Cltadwich,  being  thus  seised  and 
entitled,  died  without  issue  and  intestate,  and  the  fee 
thereupon  descended  on  his  heir-at-liiw.  After  his  death, 
it  was  determined,  in  the  case  of  Sc-/t  v.  Fenhoullet  (a), 
that  the  terms  were  in  gross,  and  not  attendant  on  the 
inheritance. 

In  1837,  the  Plaintiff  purchased,  as  he  alleged,  the 
reversion  in  fee,  subject  to  the  lease.  His  title  wu 
derived  through  Sarah  Law,  the  only  child  of  Eobrrt 
Chadtcick, 
(a)  1  Bro.  C.  C.  6tt.  See  also  property  appenrs  lo  hoTB  beai 
C/i/tdunciv.Broadwiiod,3Bcotian,  the  suhji^i't  of  litigatioQ. 
308.  ond  530.,  in  \rhtch  the  tame 
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ChadaicA,  the  secoiid  uncle  of  Sir  Andrew,  and  on  the 
assumption  that  Jamts  Chadmck,  the  elder  uncle,  had 
died  a  lunatic  and  unmarried.  Her  right,  he  alleged, 
had  been  establiehcd  by  the  proceedings  in  Scott  t. 
Fenhoulla, 

In  1846,  the  Defendant  purchased  the  unexpired  in- 
terest of  the  underlesBcea,  and  got  into  posscs^ioD. 

The  underleases  expired  on  the  15th  of  December 
1947,  and  the  original  term  of  forty-nine  years  out  of 
which  they  hat^  been  created  on  the  25th  of  December 
1847,  and  the  rerernon  in  fee  then  fell  into  poesesBion. 


Tliis  bill  was  filed  in  184d,  nd  thereby  the  Plaintiff 
alleged,  that  in  1840,  the  Defendant  John  Chadwick,  and 
one  Guest,  had  entered  into  a  scheme,  whereby  Jokn 
Chadwick  should  set  up  a  title  to  the  reversion  in  fee  in 
the  property,  as  heir-at-law  of  Sir  Andrew  Chadwick, 
claiming  through  Jamei  the  uncle.  That,  as  part  of  the 
scheme  and  in  order  to  get  the  legal  estate  in  fee  out- 
standing in  Hortey  and  Compton,  the  Defendant,  in 
July  1840,  behind  the  back  of  the  Fluntiff,  who  the 
Defendant  well  knew  claimed  the  property,  presented 
petitions  to  this  Court,  under  the  Trustee  Act  (a), 
stating  he  was  the  heir  of  Sir  A.  Chadwick,  and  bene- 
fidally  entitled  to  the  estate,  and  praying  that  a  person 
might  be  appointed  in  the  place  of  the  heirs  of  the 
truflteee  (who  were  eiud  to  be  unknown)  to  convey  the 
estate  to  the  Defendant;  that  a  reference  was  made  to 
enquiry  and  the  Mi'^t^''  reported  in  the  Defendant's 
favour,  and  that  the  heirs  of  the  trustees  couM  not  be 
disoorered,  and,  under  an  order  of  the  Court,  the  l^al 
estate  was,  in  1842,  conveyed  to  the  Defendant. 

The 
(a)  1  IK.  4.  c.m. 
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The  bill  alleged,  that  the  Defenilnnt  knew  thattte 
statemeDt  in  the  proceeding  of  hi?  heirship  viaa  false, 
Kod  that,  in  fact,  he  was  not  the  hcir-iU-law  of  Sir  A, 
Cltadtoich.  It  set  out  the  allegations  iu  the  etnte  of 
facta  lud  before  the  Maater,  and  stated  that  they  were 
altogether  false.  The  bill  also  contniucJ  cbaj^es  im- 
peacbmg  the  several  statements. 

The  bill  also  alleged,  that  from  the  death  of  Sir 
Andrew  Ckadwick,  Sarah  Law  and  those  claiming 
under  her,  and  the  Plaintiff,  had  been  in  receipt  of  iho 
rents  reserred  by  the  underlease.  Tliat  the  Plaintiff, 
being  unable  to  obtain  the  rents  diic  on  the  29th  nf 
September  1847,  levied  distresses  en  the  tenant?,  which 
wore  replevied  by  the  Defendant,  and  that  tliree  actions 
bad  been  commenced,  but  not  proceeded  in. 

The  bill  prayed  a  declaration  that  tliu  Defendant  wns 
a  trustee  of  the  legal  estate  for  the  Plsiintiff,  and  thnt 
he  might  convey  and  deliver  np  poE'^(!SsioD,  or  that  an 
isaae  might  be  directed,  and  for  a  Receiver. 

Tbe  Defendant  put  in  bis  answer,  ntuting  that  GvtM 
had  been  employed  by  him,  as  bis  agent,  to  collect  evi- 
dence in  support  of  his  claim  to  be  tlie  heir-at-law  oi 
Sir  Andrew  Chadteick,  and  entitled  tu  the  hereditaments 
in  qneation,  and  that  all  communicati<;)t)»<,  Bonrchcs,  en- 
quiries, and  evidence,  affidavits  and  athor  documents 
were  made  and  discovered  pending  litipiation.  He  said, 
that  the  affidavits,  state  of  facts,  &c.  Ike.  did  not  ehev.-, 
or  tend  to  shew,  that  Sarah  Law  van  tlic  hciresa-at-law 
of  Sir  A.  Chadwiek,  or  that  she,  or  any  peraon  or  pcr- 
Bons  churning  under  her  was  entitled  to  the  property,  or 
that  the  PUuntiff  was  entitled  thereto,  or  to  the  relief 
prayed,  but,  on  the  contrary,  shewed  that  the  Defendant 
was  heir-at-law  of  Sir  A.  Ckadwick,  and  entitled  to  the 
properly, 
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property,  asd  that  Sarah  Law  ww  sot  the  heiress-at- 
law  of  Sir  A.  Chadteick. 

And  for  the  reasons  aforesiud,  he  submitted,  that  he 
was  not  bound  to  set  forth,  and  he  refused  to  set  forth, 
whether  he  and  Guett  agreed  upon  a  scheme  to  set  up 
and  support  his  title  either  as  the  heir-at-law  of  Sir 
Andrew  Chadwick,  or  in  any  other  character,  or  claim- 
ing through  Jamet  Chadwick,  the  second  son  of  Ao^crf 
Chadwick,  &C. ;  or  whether  he  made  any  afBdavit  in  sup- 
port of  the  said  petition,  or  whether  the  only  evidence 
read  in  support  thereof  was  an  affidavit  sworn  by 
Guett,  or  what  evidence  was  read  in  support  thereof 
respeotirely ;  or  whether  such  state  of  facta  was  taken 
in  before  the  said  Master  by  or  on  behalf  of  the  De- 
fendant; or  whether  the  said  state  of  fact*  contained 
such  statement  as  in  the  bill  mentioned,  or  any  other 
statements ;  or  whether  seTeral  or  any  affidavits  or 
affidavit  were  or  was  sworn  by  any  persons  or  person, 
or  carried  into  the  office  of  the  said  Master  in  support 
of  the  said  state  of  faeta. 


And  he  submitted,  that  for  the  reasons  thereinbefore 
mentioned,  he  was  not  bound  to  set  forth,  and  he  re- 
fused to  set  forth,  whether  Jamei  Chadwick,  the  second 
son  of  Rohert  Chadwick  the  elder,  ever  had  any  ohild 
born  in  lawful  wedlock  at  any  time,  or  whether  he  was 
ever  or  where  married,  or  whether  Thomat  Chadwick 
the  younger,  on  the  31st  of  March  1783,  married  Betty 
Hopwood,  or  whether  Jamet  Hoptoood  (the  alleged  law- 
ful husband  of  Betty  Hopwoad)  was  then  living,  or 
whether  he  did  not  die  until  after  the  time  when  the 
Defendant  was  bom,  or  when  or  where  he  died,  o^ 
where  he  was  buried ;  or  whether  the  Defondant  was 
the  legitimate  child  of  Thomas  Chadwick  the  younger 
and  Betty  Uopwood. 

Y  4  And 


r 
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And  he  refused  to  set  forth  vhat  evidence  was  od- 
daced  before  the  Master  on  the  prosecution  of  the 
order,  or  whether  Gueit  had  any  personal  knowledge 
'  of  the  subject  of  the  enqniry;  or  vhetlicr  his  afKdavits 
would  be  found  to  be  in  acoordaooe  with  the  ordinary 
rules  of  evidence,  or  bow  otberwiae ;  or  whether  the 
affidavit  of  Woodcock,  used  on  the  enquiry,  had  any 
reference  to  the  merits  of  the  question  referred  to  the 
Master,  or  what  was  the  purport  or  clfect  thereof;  or 
whether,  in  &ot,  James  Chadtotck  was  married,  or 
whether  he  had  a  son  through  whom  the  Defendant 
claimed ;  or  whether  it  was  the  fact,  that  James  Chad- 
wick  never  was  married,  or  that  he  never  had  any 
children ;  or  whether  Joseph  Chadwick,  in  the  bill  alleged 
to  be  the  &ther  of  Thomas  Chadwick,  and  alleged  to 
be  the  iatber  of  the  Defendant,  was  living  at  the  time 
of  the  death  of  Sir  A,  Chadmick,  or  how  otiierwise ;  or 
whether  he  survived  Sir  A.  Chadwick.  And  he  refused 
to  set  forth  the  evidence  he  adduced  before  the  Master 
of  the  death  or  marriage  of  James  Chadwick,  through 
whom  he  was,  by  the  bill,  allied  to  claio],  or  where 
or  in  what  parish,  or  when  such  James  Chadicick  was 
buried  or  married. 

The  Pluntiff  took  a  number  of  exceptions  to  the 
answer  of  the  Defendant  for  insufficiency,  which  now 
came  on  for  ai^ument. 

Mr.  Turner  and  Mr.  Glatte,  in  support  of  the  ex- 
ceptions. 

The  case  of  the  Plaintiff  is,  that  he  and  those  under 
whom  be  claims  have  been  in  possession  uf  tlie  rents  of 
this  property  since  the  death  of  Sir  Andreto  Chadwick, 
and  that  in  1840,  the  Defendant,  a  mere  stianger  out 

of 
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of  poaseseioD,  fnadalently  induced  this  Court  to  make 
■a  order,  behind  the  back  of  the  part^  in  poasesuon 
and  of  the  trustees,  that  the  legal  estate,  which  was 
outstanding  in  trustees  for  the  real  owner,  should  be 
coDTeyed  to  him,  on  the  all^tion  that  he,  the  De- 
fendant, was  entitled  to  the  estate.  After  having  thns 
improperly  got  in  the  I^;b1  estate,  he  buys  up  the 
last  year  of  the  underlease,  gets  into  possession,  and 
then  inusts  that  he  is  not  bound  to  explain  this  trans- 
action, because  be  chooses  to  say  that  it  will  disclose  his 
title.  In  the  first  place,  Gtie*t  is  not  a  solicitor,  and 
therefore  there  is  no  profes^onal  confidence.  We  shall 
insist,  at  the  hearing,  on  the  fraud ;  and,  whatever  may 
be  his  title,  that  having  improperly  got  in  the  legal 
estate  through  the  instrumentality  of  the  Court,  be  has 
no  ri^t  to  avail  himself  of  it,  the  adjudication  having 
been  mode  in  the  absence  of  the  Flainti£&  vrho  was  then 
in  possesion  of  the  estate.  To  prove  theae  matters  and 
his  right  to  relief,  the  Plaintiff  is  entitled  to  the  dis- 
covery necessary  to  shew  the  deception  practised  on  the 
Court  The  Defendant  saya  that  the  evidence  and 
proceedings  do  not  make  out  the  Plaintiff's  title ;  but 
the  Plaintiff  insistB  that  it  does  not  make  out  the 
Defendant's ;  and  the  Pluntiff  has  a  right  to  be  in- 
formed, on  what  fact  and  evidence  the  Court  acted ; 
for  if  the  Plaintiff  makes  out  that  the  order  was  made 
on  a  false  suggestion,  or  on  false  evidence,  he  will  be 
entitled  to  set  aside  all  that  has  been  done,  and  the 
Court  will  reinstate  the  parties  in  the  sune  utuation  in 
which  they  were  before  these  orders  were  made. 

Mr.  R.  I^lmer  and  Mr.  ^tn^  for  the  Defendant. 


It  is  necessary  for  the  Pluntiff  to  make  out  his 
title  under  the  heir-at-law  of  Sii;  Andrew  Chadwick; 
until  be  docs  that,  he  has  no  locus  ttandi  in  Court ;  for 

even 
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even  if  the  Befendatit  were  to  fiiil  ia  mnking  out  that 
he  u  such  heir,  the  FUintifF  has  no  right  to  interfere 
in  the  matter  until  he  has  proved  his  title  to  the  legal 
estate.  Neither  party  haa  been  in  possession,  for  tlie 
rent  received  by  thg  Plaintiff  and  those  under  whom 
he  claima  was  paid  in  respect  of  the  reversion  of  tea 
dajB  not  included  ia  the  underlease,  mid  not  in  right 
of  the  reveraioa  in  fee. 

It  ia  settled,  that  a  Pluntiff  has  no  right,  by  a  fishing 
bill,  to  oali  upon  any  party  to  discover  hii^  title,  in  nrdei- 
that  he  may  pick  holes  in  and  eiit  it.  Iri/  v.  Keke- 
wick  (a),  Compton  v.  JSarl  Grey  (b),  m  whicli  demurrers 
to  such  a  apedes  of  bill  vere  allowed. 

Lord  Redetdale  says  (c),  "  Althoiip:li  both  PkiutifT 
and  Defendant  may  have  an  interest  in  tliu  i^ubject  to 
which  the  discovery  required  b  supposed  to  relate,  jot 
there  noay  not  be  that  privity  of  title  between  tlicm 
which  can  give  the  Plaintiff  a  right  to  the  discovery." 
And  agun  (rf),  "  In  general,  where  the  title  of  the 
Defendant  ia  not  in  privity,  bat  inconsistent  with  the 
title  made  by  the  Pluntiff,  the  Defendant  is  not  bound 
to  discover  the  endence  of  the  title  under  which  he 
claims."  So  Sir  Jamtt  Wigram  (c)  states  this  pro- 
position :  —  "  The  right  of  a  Plaintiff  in  equity  to  the 
bene6t  of  the  Defendant's  oath,  is  licnited  to  a  discovery 
of  such  material  facta  as  relate  to  the  Plaintiff's  case, 
and  does  not  extend  to  a  discovery  of  the  manner  in 
which  the  Defendant'*  case  is  to  be  established,  or  to 
evidence  which  relates  exdu^vely  to  his  case."  And  he 
observes  (^)  "By  the  settled  rules  of  Courts  of  justice 


(a)  S  Fm-juo.  679. 
(i)  1  You.  $  Jer.  154. 
(c)  Kedeida/r,  189.  4lh  eil. 


(d)  7-.;.  100. 

(e)  l(j;'(r;wonZlucoi'(T5f,861. 
(S)  r.(;r  -fix 
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in  thia  country  (approved  ns  well  as  acknowledged) 
each  party  in  a  cause  has  thrown  upon  him  tho  onut  of 
supporting  his  own  case,  and  meeting  that  of  his  ad- 
versary, without  knowing  heforehand  by  what  evidence 
the  cose  of  hit  adversary  is  to  be  established,  or  his 
own  opposed."  Lord  Brougham,  in  Bolton  v.  The 
Corporation  of  lAoerpool (a),  thus  states  the  rule:  — 
"  I  take  the  principle  to  be  this: — A  party  has  a  right 
to  the  production  of  deeds  sustaining  his  own  title  af- 
firmatively, but  not  of  those  which  are  not  immediately 
connected  with  the  support  of  his  own  title  and  which 
form  part  of  his  adversary's.  He  cannot  call  for  those, 
which,  instead  of  supporting  his  title,  defeat  it  by 
entitling  his  adversary.  Those  under  which  both  daim 
he  may  hav«,  or  those  under  which  he  alone  claims. 
Thus  an  heir-at-law  cannot,  tn  that  character,  eall  for 
the  geneml  inspection  of  deeds  in  the  possession  of  a 
devisee." 

It  is  Bud,  that  this  was  a  fraudulent  scheme  on  the 
part  of  the  Defendant ;  bnt  all  fraud  is  denied  by  the 
answer,  and  it  is  perfectly  justifiable  for  a  party  to  per- 
fect his  title  by  getting  in  the  legal  estate.  The  pro- 
ceedings taken  were  all  regular,  and  it  appears,  that 
when  the  petitions  came  on,  all  the  eircumatances  were 
stated  to  the  Court. 

The  objection  to  answer  is  property  taken  under  the 
38th  Order  of  Augiut,  1S41  (i),  for  the  bill  is  not  wholly 
demurrable :  Mason  v.  Wakeman  (c), 

Mr.  Turner,  in  reply.    A  party  cannot,  by  the  denial 

of  a  fcand,  refuse  to  give  the  discovery  necesaary  for 

proving 

(«)  1  JHjrf.  *  K.  p.  91.  (e)  2  Pm.  51S. 

(6)  Ord.  Cm.  175. 
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proving  it.  Here  the  allegBUon  is,  tliat  tlie  Cefeiitliuit 
liaa  improperly  obtuned  the  legal  estate  behind  the  back 
of  his  advensiy,  who  was  in  possessiuu  and  could  only 
be  turned  out  upon  the  proof  of  a  better  title,  and  we 
ask  the  Court  to  re-instate  the  parties  in  the  poeition 
in  which  tbey  were  previously  to  the  urder.  It  is  one 
thing  to  ask  a  party  iu  poeeession  to  ]irove  iiid  title, 
and  Another  to  explain  the  means  by  wliicli  he  induced 
the  Court  to  make  an  order  which  deprives  another 
person  of  his  rights.  A  party  cannot,  by  mixing  up 
his  own  title  with  a  fraud,  decline  to  ^Diswer  the  circi(p& 
stances  under  whidt  it  was  conuntttod.  If  the  order 
of  the  Conrt  has  been  improperly  obtained,  the  Court 
will  not  allow  it  to  alter  the  rights  of  tlie  parties,  and 
prejudice  an  absent  person.  The  ie^ue  here  1$  this :  — 
was  the  legal  estate  improperly  obtained?  and  the  De- 
fendant cannot,  under  pretence  of  an  adverse  title, 
refuse  to  explain  everytliing  connected  with  obtaining 
it,  and  the  proceedings  in  the  Master's  office.  For- 
tunately the  case  does  not  come  within  the  recent 
Act(a),  or  the  mere  order  might  be  taken  as  conclusive 
evidence  of  the  allegation  made  by  t)ic  Defendant  in 
the  Plaintiff's  absence. 

T/u  Master  of  the  Rolls. 

The  FlaintifTs  title  to  have  a  conveyance  made  to 
liim  of  the  legal  estate  is  founded  on  this;  —  Tliat  it 
has  been  improperly  acquired  by  the  Defendant  under 
an  order  of  this  Court,  and  ought  not,  therefore,  to  be 
retiuned.  There  certiunly  appears  to  me  to  be  very 
considerable  difficulty  oa  to  formal  iiiude  of  giving 
relief. 


The 


(a)  13  *  14  ruL  c.  60.  i 
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The  first  tbmg  is,  what  is  the  real  qneetion  in 
dispute.  The  facts  really  material  do  not  seem  to  me 
to  be  very  numerous.  In  the  year  1847,  there  were 
certiUD  Bubustiug  underleases  of  the  property,  and 
also  what  has  very  well  been  enough  designated  as  an 
original  lease.  The  underleases  expired  ou  the  15th 
of  December,  1847,  and  the  original  lease  expired  ten 
days  afterwards,  that  is,  on  the  25th  DecenAer,  1847  ; 
on  the  expiratioa  of  the  original  lease,  the  reversion 
fell  into  actual  possession.  A  few  years  before,  tlie 
PliuntifT,  Mr.  Slainion,  had  parchased  this  property, 
but  whether  the  original  lease  or  the  reversion  is  made 
a  qaestion.  He  had  been,  as  I  certunly  collected 
from  the  statements  made  to  me,  in  the  receipt  of 
the  rents,  but  it  is  disputed  whether  he  received  the 
rents  in  respect  of  the  underleases,  or  in  respect  of  the 
original  lease,  or  in  respect  of  the  reversion,  although 
I  think  it  bos  been  hardly  eu^ested  that  he  hod  it  in 
respect  of  the  reversion.  He  received  them,  it  is  said 
on  the  one  side,  in  respect  of  the  underleases ;  while  on 
the  other  side  it  is  said,  that  he  had  it  in  respect  of  the 
original  lease,  which  expired  on  the  25th  of  December, 
1847.  In  1846,  the  Defendant,  Mr.  John  Chadwick, 
became  the  purchaser  of  the  underleases.  By  this  bill, 
Mr.  Stainton  alleges,  that  he  is  entitled  to  the  reversion, 
which  is  also  claimed  by  the  Defendant,  Mr.  Chadicirk. 
The  one  claims  to  be  entitled  to  it  ns  a  purchaser,  the 
other  as  the  heir-at-law,  of  Sir  Andrew  Chadwick.  Pre- 
vious to  the  year  1640,  the  Defendant  had  not  the  legal 
estate,  but  in  that  year  be,  upon  an  ex  parte  application 
to  the  Court,  obtuned  an  order  to  have  the  legal  estate 
conveyed  to  him  under  the  provisions  of  the  statute. 

Tlua  bill  a  filed  for  the  purpose,  amongst  others, 

of  having  the  legal  estate  conveyed  to  the  Plaintiff, 

who  alleges  that  the   original   order  was  irregularly 

obtained, 


II 
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obtwDed,  uid  that  the  whole  of  the  proceediugd  conse- 
qneat  thereon  have  beeo  irregularly  conducted.  Now, 
I  do  not  Ke  the  lea«t  ground  to  imngine,  that,  when 
the  application  was  made  here,  there  was  any  thing 
imfwr  practiied  by  anybody;  but  there  waa  an  ei 
parte  order  obtuned,  and  proceedings  thereon  had  be- 
fore the  Master,  who  came  to  the  lonclubion,  whicb 
was  aderwardB  confirmed  by  me,  that  the  Defendant, 
Mr.  Chadwick,  was  entitled  to  havi^  the  legal  estate 
conveyed  to  him,  and  accordingly  it  was  coaveyed  to 
him.  Now,  whatever  else  the  partie:-  may  dispute 
about,  there  can  be  no  doubt  aa  to  this:  —  that  one  of 
the  objects  of  this  bill  ia  to  have  it  declared,  that  that 
1^1  estate  ought  to  be  conveyed  to  thi;  FkintifT,  Mr. 
Stainton.  It  is,  therefore,  a  qneslion  in  the  cause, 
whether  it  ought  to  be  conveyed  to  the  Plaintifi",  and 
the  ground  on  which  it  is  sought  tu  luivc  the  legal 
estate  which  has  been  conveyed  to  the  Defendant  Chad- 
wieh  conveyed  to  the  Plaintiff  is  this  :  —that  the  con- 
veyance was  improperly  obtained,  or  obtained  under 
such  circumstances,  as  do  not  entitle  t];e  Defendant  to 
retain  it.  That  is  the  real  matter  in  question  nntl  at 
issue  between  the  parties. 

The  Plaintiff's  title  consists  in  this :  —  he  is  to  prove, 
if  he  can,  that  the  order  was  impropcvlv  obtnined ;  and 
tlie  question  which  arises  here  ia,  whetliei*  he  is  entitled 
to  the  discovery  of  the  circumstances  in  respect  of  which 
this  title  ia  to  be  maintained.  If  he  i.~,  then  there  arc 
several  interrogatories  which  ought  to  bo  ;uiswered.  On 
these  grounds  I  cannot  help  thinking  that  he  is  entitled 
to  some  discovery  in  this  respect.  I  admit  the  question 
doubtful  and  difGcult,  because  I  am  bound  to  confess, 
that  in  the  course  of  many  yeara'  csi)erience  and 
practice  in  this  Court,  a  great  relaxation  of  the  rules 
of  this  Court  has  taken  place,  as  to  obtaining  dis- 
co verj' 
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coveiy  from  Defendants.  It  u  all  quite  right  to  lay, 
that  the  Pluntiff'  la  not  entitled  to  have  a  discovery  of 
that  which  merely  sustains  or  evidences  the  title  of 
the  Defendant,  or  makes  out  that  the  Defendant  has 
no  title  at  alL  When  it  comes  to  a  matter  of  question, 
whether  there  is  to  be  a  further  discovery,  it  ia  most 
material,  that  you  should  have  regard  to  the  situation 
of  the  parties.  You  must  have  regard  to  the  prospect 
which  the  Plaintiff  entertuns,  and  which  be  may 
realize,  that  the  allegations  he  makes  in  the  bill  may 
be  proved  and  established ;  and  if  they  are  proved 
and  established,  then,  notwithstanding  the  denial  of 
tide  which  there  may  be  on  the  part  of  the  Defendant 
in  that  stage  of  the  cause,  a  title  may  be  mode  out,  at 
last,  which  will  show  that  the  Pluntiff  is  entitied  to 
tlie  discovery  which  he  seeks.  This  may  look  as  a 
nicety  in  this  case ;  but  it  is  the  rule  of  the  Court,  and, 
unless  those  rules  are  maintained,  we  shall  have  the 
Court  so  crippled,  that  it  will  scarcely  be  of  any 
service  nt  all  in  matters  of  discovery,  when  the  truth 
cannot  be  proved  by  the  direct  testimony  of  other 
persons. 

It  is  quite  plain,  that  a  very  large  portion  of  the 
jurisdiction  of  this  Court  doea  depend  upon  the  right  to 
discovery,  and  in  many  cases  of  this  nature,  unless  there 
be  a  discovery,  there  can  be  no  relief.  Now  without 
stating  any  thing  calcnhited  to  throw  tlie  least  doubt 
lipoii  those  rules,  establishing  the  right  of  a  Defendant 
to  protection  i^ainst  discovery  in  cases  where  he  ought 
to  be  so  protected,  I  must  say  it  is  my  opinion,  that 
in  many  cases  where  discovery  has  been  refused,  much 
less  inconvenience  would  have  arisen  from  affording 
than  in  denying  it. 

I  proceed. 
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I  proceed,  here,  od  this  gronnd  (and  it  is  riglit  I 
should  state  it,  so  that  the  parties,  if  dissatisfied,  majr 
seek  to  be  relieved  from  my  ded»oii  elsen-here,}  that 
the  PldctifTs  title  to  relief  depends  apon  his  being 
able  to  prove  that  the  ex  parte  order  which  was  obtained 
by  the  Defendant  was  improperly  obtwaed.  For  tlie 
parpoae  of  proving  that  title,  it  seems  to  me,  that  he  is 
entitled  to  have  that  discovery ;  bnt  I  quite  agree,  that 
if  any  part  of  the  discovery  sought,  be  in  rc^jwct  of 
other  particnlars,  or  in  respect  of  matters  which  are 
not  comprised  in  or  have  reference  to  that  order,  tiien 
the  Plaintiff  is  not  entitled  to  that  discovery.  If  it 
be  not  easy  to  distinguish  these  matters,  they  must  be 
put  in  a  course  of  enquiry,  so  that  the  Defen'lnnt  may 
not  be  compelled  to  give  more  discovery  than  the  Plain- 
tiff may  be  fturly  entitled  to  demand  of  bim. 

The  principle  and  the  ground  on  which  I  proceetl  U 
this :  —  that  it  is  part  of  the  Pluntiff's  title  to  relief  to 
shew,  that  the  order  cannot  stand,  and  I  think  that  the 
Plaintiff  is  entitled  to  a  discovery  of  that  which  tends 
to  make  out  that  such  order  was  improperly  obtained; 
but  I  am  of  opinion,  that  the  Plaintiff  is  not  entitled  to 
nny  discovery  sought  on  other  grounds,  and  tending  to 
interfere  with  the  Defendant's  title. 

Note. — Affinaed  \>y  Lord  Trvro,  Ifov.  S.  1851. 
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MOUNT  V.   MOUNT. 


TN  1809,  by  the  settlemcot  made  on  the  marriage  of 
Mr.  and  Mrs.  Mount,  a  sum  of  money  was  settled 
on  Mrs.  Mount  for  life,  with  remainder  to  Mr.  Mount 
for  life ;  and,  after  the  death  of  the  survivor,  upon  the 
trusts  following :  — 

"  Upon  trust  for  all  and  every  the  child  and  children 
of  the  said  Mary  Partridge  by  the  said  Ptomer  Mount, 
her  intended  husband,  lawfully  to  be  begotten,  both 
eons  and  daughters,  equally  to  be  divided  between  or 
among  them  (if  more  than  one),  share  and  share  alike, 
and  to  take  as  tenants  in  common,  and  nbt  as  joint 
tenants,  and  the  several  issue  of  {he  body  and  bodies 
of  all  and  every  such  child  and  children  lawfully 
issuing ;  and  filing  issue  of  any  such  child  or  children, 
then  as  to  the  share  and  shares  of  him,  her,  or  them  so 
dying  without  issue)  to  the  use  and  behoof  of  all  and 
every  such  surviving  child  or  children,  to  take  in  like 
manner  as  tenants  in  common,  and  not  as  joint  tenants, 
and  the  issue  of  the  body  and  bodies  of  such  other  child 
and  children  lawfully  issuing.  And  if  all  such  children 
but  one  shall  die  without  issue,  or  there  shall  be  but 
one  such  child,  then  to  the  use  of  such  only  child,  and 
the  issue  of  his  or  her  body,"  to  be  paid  at  twenty-one 
or  marriage,  and  the  interest  &c.,  in  the  meantime,  to 
be  applied  towards  their  respective  maintenance  and 
education. 

■    Provided 

iiitercati,  hpiI  that  the  reprcBentadvcs  of  a  child  who  died  an  infant, 
in  the  life  of  his  parents,  were  entitled  to  a  share. 
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Provided  always,  "  that  in  case  there  shall  be  nn 
isBuo  of  the  said  intended  marriage  or  any  issue  of  such 
issue,  or  being  such,  all  of  them  «hall  happen  to  dit 
before  any  of  their  shares  shall  become  payable  bv 
virtue  of  these  presents,  then  upon  trutit "  for  the  next  at 
kin  and  repreaentativea  of  the  wife,  according  to  tlif 
statute. 

There  were  three  ehlldren  of  the  marriage ;  Plomer. 
who  attained  twenty-one,  and  died  a  bachelor;  HenTi/, 
who  died  an  infant,  and  Sarah,  who  married  Mr.  Cham- 
bert,  and  having  iurvived  her  two  brothers,  died  in 
1847,  leaving  two  children.  Mrs.  Mount  was  dead,  bm 
Mr.  Mount  was  still  living. 

The  Pbuntiff,  the  representative  of  the  two  children, 
Plomer  and  Henry,  by  this  bill,  claimed  to  be  eDtilled 
to  two-thirds  of  the  fund,  subject  to  the  existing  bfe 
estate. 

Mr.  Turner  and  Mr.  Pain,  lot  the  1'J.iiiitifl',  claimed 
two-thirds  of  the  fund.     They  cited  Donn  v.  Fmni/  (a). 

Mr.  Roupell  and  Mr.  Tripp,  for  Mortgagees- 


Mr.  fValpole,  for  the  children  of  Mm.  Chambers, 
contended  that  they  took  the  whole  fund,  and  argued 
that  there  was  a  gift  by  substitution  to  the  issue,  in 
cose  of  the  death  of  the  parent  before  the  period  of  ^ 
trlbution.  He  cited  Hotcgrave  v.  dirtier  (i),  Bouoertt 
v.    Bouverie{c),     Crippt    v.    Wolcott  (d),     Crowder   V. 

Stone 


(a)  I  Mer.  SO. 
(*)  3  !'«.  *  B.  79. 


(c)  2  Phitl.  34!i, 
(rf)  4  MoH.  p.  15. 
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fitime  (a),   Skailer 
monde  (c),  Bright  v 


r.   Graoetib),   Morse  y.  Lord  Or- 
Rowe  (d). 


Mr.  Goodeve,  for  the  representative  of  Mra.  CAambtrs, 
who  survived  her  two  brothers,  clamed,  first,  the  whole 
by  surriTOrBhip  under  the  gift  over  on  failure  of  their 
iBSiie ;  or,  secondly,  supposing  there  was  no  right  of 
accruer  in  respect  of  the  brother  who  first  died,  then 
he  claimed  five-sixths  of  the  whole.  He  contended, 
that  the  children  took  absolute  interests,  with  a  gift 
over  to  the  survivor  in  case  of  thdr  deaths  before  dla- 
tribution  without  issue.  He  cited  Morie  v.  Marquit  of 
Ormonde  (c)  and  Crorcder  v.  Stone  {a). 

Mr.  Simpton,  for  the  Trustees. 

Mr.  Turner,  in  reply,  contended  tiiat  the  limitation 
over  upon  a  general  failure  of  issue  was  invalid. 

The  Masteb  of  the  Bolls. 

It  is  needless  to  go  through  the  authorities.  This 
case  has  been  argued  with  a  great  deal  of  ingenuity, 
but  I  cannot  say  that  in  my  mind  the  reBult  is  suc- 
cessful; I  think  it  admits  of  much  less  ai^ument  than 
conjecture.  In  all  cases  of  supposed  intention,  it  is, 
no  doubt,  important  to  look  to  the  several  objects  which 
the  testator  had  in  view,  for  the  purpose  of  getting 
some  slight  guide  to  that  which  it  is  probable  was  his 
intention.  But  there  is  no  expression  more  abused  than 
that  word  "  intention ;  "  nothing  is  so  struned  in  favour 
of  the  particular  view  whicli  Counsel  is  supporting. 
When 
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(6)  6  Hare,  168. 
(0  I  Rtai.  382. 


(d)  3  Alsl.  ^  JC.  3\6. 

(e)  5  Madd.  90. 
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When  the  words  are  plain,  you  must  strictly  adhere  Ui 
them ;  but  where  they  are  obscure,  you  are  left  exceed- 
ingly in  doubt  when  you  attempt  to  be  fijiiided  l)y 
what  is  called  "  intention."  The  safe  rule  is,  if  possibU, 
to  abide  by  the  construction  given  by  the  authorities  tu 
the  words  in  the  instrumeat. 

I  am  of  opinion  that,  in  this  ca?c,  the  fiivourable 
construction  is  that  which  has  been  sirfrued  for  by  llie 
Plaintiff.  Here  there  is  a  limitatii'ti  after  the  dcnth 
of  the  parents,  to  the  children  and  ilieir  several  t^suc, 
and  a  limitation  over  upon  the  gcnenil  failure  of  issue. 

I  think  the  three  children  took  ab?oluto  interests,  aud 
that  the  Plaintiff  is  therefore  entitled  to  two-thirds  of 
the  fund. 


BYItNE  V.  NORCOTT. 


BY  the  settlement  mode  on  the  marrinsc  of  Mr.  and 
a  nrm  m  l-7i-  ^"^  Bt/rne,  and  dated  the  lat  of  September  1826, 

ciiHa  ivaa  as-  a  Sum  of  10,000  Bicca  rupees,  then  due  from  Messrs. 
trustees  in  Palmer  &  Co.,  merchants  of  Calcutta,  .ind  a  sum  of 
England,  in  4600  sicca  rupees,  secured  by  two  iiromijsury  notes,  of 
the  India  government,  called  "  guveriiiuciit  pajier," 
Udian  Becu-  ,  j^  Messre.  Palmer  &  Co.  held  ior  Fmivy  Btirm, 
rities.  and  -'       -' 

acciiPiuUte.      the  mother  of  Mr.  Byrne,  were  Eiasigned   to  Cnptnin 

Norcott 

id  the  trustees  not  having,  in  the  mean  time,  taken  propi:r  steps  to  call  in  tlir 

considerable  [lortion  of  the  debt  was  lost.    Held,  that  Ihey  were  liable  for 

the  lireach  of  trust,  and  ouf(ht  to  make  good  the  aceumul  at  ion  which  would  haM- 

l>een  pmdticed  t  secondly,  that  one  of  the  trustees  who  huil  hccn  abroad  with  hi-- 

^uiieiit  ihiring  thiit  period,  was  equally  liable;  bnt,  ihirdi},  ihnc  ihey  were  to  b<> 

.cuaeA  dnrini;  such  u  reasonable  time  as  was  nece^Bary  in  order  to  eommunicaic 

![wKcn  England  and  Iiufin, 

Generally,  where  tnistees  are  guilty  of  a  breach  of  trust,  thej  must  pay  the  costs 
a  suit  to  repair  it. 
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Nurcott  and  Mr.  Connell,  upon  trust,  to  call  in  and 
receive  the  balance  or  sum  of  10,OOU  sicca  rupees  and 
interest,  then  due  from  Messrs.  Palmer  &  Co.,  and  lay 
out  and  invest  euch  balance,  when  received,  in  their 
names,  in  or  upon  the  before- mentioned  or  some  other 
Indian  govenunent  securities;  and  upon  further  trust, 
to  receive  the  interest  thereof  when  invested,  and  the 
interest  on  the  4600  sicca  rupees,  so  standing  in  the 
name  of  the  sud  Fanny  Byrne,  in  order  that  the  same 
might  accumulate  at  compound  interest,  until  it  should 
be  of  the  value  of  4000/.  sterling,  and  then  to  pay  the 
dividends  to  Mr.  Byrne  for  life,  with  remainder  to 
Mrs.  Byrne  for  life,  with  remainder  to  the  children  of 
the  marrii^e.  The  settlement  contained  a  power  to 
alter  and  vary  the  securitaes. 


1851. 

BVRNK 
NORCOTT. 


On  the  2nd  of  September  1826,  Fanny  Byrne  wrote 
to  Messrs.  Palmer  &  Co.,  setting  forth  the  purport 
or  effect  of  the  settlement,  and  requesting  the  firm 
to  attend  to  the  instructions  they  should  receive  from 
the  truBtees.  On  the  4th  of  September  1826,  Mr.  and 
Mrs.  Byrne,  and  Captfun  Norcott,  and  Mr.  Connell,  (the 
trustees,)  wrote  to  Messrs.  Palmer  &  Co.,  stating  the 
effect  of  the  settlement,  and  requesting  them  to  invest 
the  10,000  sicca  rupees,  and  interest  thereon,  in  such 
government  securities  in  India  as  they  might  think 
best,  in  the  trustees'  names,  and  also  to  invest  the 
dividends  and  the  interest  on  the  4600  sicca  rupees, 
that  the  same  might  accumulate. 


Messrs.  Palmer  &  Co.  transferred  the  cash  balance 
in  their  books  to  the  credit  of  the  trustees,  and  on  the 
9th  of  May  1827,  wrote  an  answer  to  the  letter  of  the 
4th  of  September  1826,  so  stating,  and  that  it  was 
necessary  to  have  a  special  power  of  attorney  to  transfer 
the  government  paper  into  the  names  of  the  trustees. 

Z  3  Nothing 


CASES  IN  CHANCERY. 

Nothing  more  was  done  by  the  trustees ;  the  nioney 
renuunedin  the  hands  of  Mesara.  Palmer  &  Co.,  who,  in 
1328  and  1829,  sent  in  their  account  lo  :^[r.  Connell, 
and  in  January  1630,  they  booame  insolvent,  whereby 
two-thirds  of  the  12,000  rupees  at  that  time  remaining 
in  their  hands  were  lost. 


On  the  13th  of  January  1830,  ami  before  the  in- 
solveDoy  was  known  in  London,  Mr.  Cnnnell  wrote  to 
Messrs.  Palmer  &  Co.,  complaining  of  their,  having  de- 
parted from  their  instructions  given  in  SepttmlMn-  1826, 
and  directing  an  immediate  compliance  therewith. 

In  Septemier  1833,  the  trusteee  wrote,  appointing 
Messrs.  Boyd  Si  Co.  their  agents  in  Calcutta,  to  re- 
ceive and  invest  the  trust  funds.  ltle.~t«rs.  Boyd  &  Co. 
continued  agents  till  1840,  when  they  also  failed, 
having  1837  rupees,  part  of  the  trust  properly,  in  their 
hands. 


Until  1836,  no  power  of  attorney  was  obtained  from 
Fanny  Byrne  £oT  the  transfer  of  the  government  paper. 

In  1844,   the  trustees  appointed  Me^si-:'.  Muchillop 
agents  in  Calcutta. 

This  bill  was  filed  in  1848,  by  the  children  of  the 
marriage,  alleging  that  the  losses  to  tlic  trust  fund  bad 
been  occasioned  by  the  negleot  and  di  luult  of  the  trus- 
tees, and  seeking  to  compel  them  to  m:ike  gooil  the  whole 
of  the  trust-funds,  with  each  accumulations  as  might 
have  been  made  thereon  in  the  due  exucutlon  of  tlie 
trusts  of  the  settlement.  The  bill  pmyed  a  declaration, 
that  the  trustees  were  guilty  of  a  breach  of  trust,  in  per- 
mitting the  cash  balance,  in  the  hands  of  Palmer  & 
and  Boyd  &  Co.,  at  the  time  of  tlieir  insolvency 

spectivelyi 


n 
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spectivelf,  to  remun  id  their  hands  or  uninveflted,  and 
in  not  usbg  due  diligence  for  cauung  the  same  to  be 
inveeted  according  to  the  trusts  of  the  settlement,  and 
that  they  were  ^so  guilty  of  a  breach  of  trast,  in  not 
using  due  diligence  to  receive  the  dividends  of  the 
Gfltates  of  the  insolvent  firms,  and  the  interest  on  the 
securities,  and  in  not  accumulating  the  trust  funds.  It 
prayed  an  enquiry  as  to  what  the  trust  funds  would 
now  produce  in  amount,  if  the  same  had  been  duly 
invested  and  accumulated ;  and  it  sought  to  make  the 
trustees  liable  for  the  loss. 

"With  regard  to  the  trustees,  it  appeared  that  Connell 
was  a  Scotch  law  agent  resident  id  I^ondon,  and  that 
Captain  Norcott  was  in  the  army,  and  that  in  June 
1827,  before  any  answer  had  been  received  to  the 
letter  of  the  4th  September  1626,  he  left  England  to  join 
his  r^;;iment  at  Halifax  in  Nova  Scotia,  where  he  re- 
mained with  his  regiment,  till  September  1830,  when  he 
returned  to  EngluTid,  and  arrived  in  November  1830. 
He  remMned  in  England  or  on  the  Continent  till  the 
Spring  of  1832,  when  he  rejoined  his  regiment  in 
America.  In  September  1833,  he  came  to  England, 
and  then  concurred  with  ConneU  in  appointing  Messrs. 
Boyd  it  Co.,  of  Calcutta,  agents  of  the  trust  there. 
He  soon  afterwards  proceeded  to  Jamaica,  and  em- 
barked for  that  island  on  the  25th  of  December  1633, 
renuuned  there  until  November  1836,  when  he  again 
returned  to  England,  from  which  time  until  October 
1840,  he  was  in  England  or  in  Ireland,  with  bis  regi- 
ment, or  on  the  staff;  in  October  1840,  he  again  lefl 
England  with  his  regiment,  and  remained  abroad  until 
March  1846,  being  part  of  that  time  quartered  at 
Malta,  and  part  of  the  time  at  Corfu. 
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1851.  The  cause  now  came  on  for  hcnring. 

„.  Mr.  Turner  and  Mr.  Smytke,  for  the  riaintiffs,  argued, 

NoHcotT.  jjj^j.  ^jjg  trustees  had  been  guilty  of  a  breach  of  truel 
by  their  inattention  to  the  duties  imposed  by  tlie  set- 
tlement, and  were  liable  to  make  good  the  whole  loss 
occasioned. 

Mr.  Walpoh  and  Mr.  G.  L.  SusstU,  for  Captain 
Norcott,  argued,  (that  he  liod  been  pi-oventcd  by  un- 
avoidable necessity,  in  consequence  of  liis  absence  on 
public  duties  front  England,  from  attcniling  to  the 
matters  of  the  trust,  and  that  he  was  therefore  relieved 
from  those  responsibilities  which  might  Iiave  attached 
to  him  if  resident  in  England. 

Mr.  A0u;m// and  Mr.  R.  W.Moore,  fur  Connell,  urged 
the  difficulUes  which  hod  existed  in  jKsrforaiing  the 
trusts  aa  to  property  bo  far  distant,  and  the  great  hard- 
ship of  making  trustees  personally  responsible  for  in- 
voluntary losses.  Tbcy  argued  that  there  was  not,  in 
this  case,  sufficient  n^Iect  to  render  the  trui^tees  liable. 


Mr.  Prior  for  Mr.  and  Mrs.  Bi/me. 
Mr.  Turner,  in  reply. 


Munch  V.  Cockerell(d),   and  Ex  parte  Belchier  (Ji), 
were  cited. 


(a)  5  Mi/I.^Cr.  176. 
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The  Master  of  the  Rolls. 

This  IB  one  of  tliotse  very  distressing  cases  which 
often  occur  in  this  Court,  in  whicli  persons,  wholly 
guiltless  of  any  bad  design,  and  intending  to  do  nothing 
but  acts  of  kindness  tovrania  other  parties,  have,  by 
those  very  acts  of  kindness,  omitted  to  perform  duties 
with  which  they  were  charged ;  and  the  consequence 
has  been,  that  a  very  great  loss  hoa  occurred,  which, 
by  the  rules  of  this  Court,  those  who  have  made  that 
omission  are  undoubtedly  bound  to  make  good. 

I  must  eay,  that  this  case  has  been  conducted  with  as 
much  forbearance  as  was  consistont  with  the  <Iuty  im- 
posed on  Counsel  of  enforcing  the  rights  of  those  who 
rely  upon  them. 

The  facts  of  the  case  are  these :  —  upon  the  marriage 
of  Mr.  and  Mrs.  Byrne,  in  1826,  ceiiiain  property  in  the 
East  IndieM,  which  belonged  to  the  mother  of  Mr. 
Bj/me,  became  the  subject  of  a  settlement.  It  con- 
sisted, in  part,  of  a  balance  due  from  Messrs.  Palmer  8t 
Co.,  of  Calcutta,  and  in  part  of  certain  government  or 
East  India  government  paper,  to  the  amount  of  4600 
rupees.  Thn  situation  of  the  parties  was  such,  at  that 
time,  as  to  make  it  prudent  and  proper  to  accumulate 
the  property,  and  the  parties  appear  to  have  been  willing 
to  forego  the  present  enjoyment  of  the  income,  for  the 
purpose  of  accumulating  the  sum  of  4000/ ,  which  they 
probably  thought  might  be  done  in  the  East  Indies,  as 
safely  as  and  more  quickly  than  in  England.  It  was 
therefore  provided  by  the  settlement,  that  the  4600  ■ 
rupees  should  be  transferred  into  the  names  of  the  trus- 
tees, and  that  the  10,000  nipees,  which  were  in  the  hands 
of  Palmer  &  Co.,  should  be  received  from  them  and  im- 
mediately invested,  and  that  the  dividends  should,  from 

time 
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time  to  time,  be  received  on  the  behulf  of  tbe  trustees, 
iind  accumulated  until  the  sum  of  4U0<)/.  was  raised, 
and  which,  after  it  had  been  so  accumulated,  wna  in- 
tended for  the  benefit  of  the  husband  and  y/lie,  and 
ultinutelj  for  the  benefit  of  the  children. 

Mre.  Bjfnu  the  mother,  whose  property  it  Bcems  to 
have  been,  covenanted  that  ehe  would  di>  iiii  which  might 
be  necesBary  on  her  part  to  procure  a  traiisfor  of  those 
funds.  Nothing  could  apparently  have  been  more  simple 
than  the  duty  undertaken  by  the  trustees ;  they  had 
nothing  to  do,  in  the  regular  conduct  of  tlie  business, 
but  to  invest  the  accumulations.  Unfortunately,  those 
investments  were  to  be  made  in  the  East  Indies,  the 
trustees  being  far  o£f,  and  disasters  aroec  iu  the  execution 
of  the  trust.  The  firat  act,  which  was  one  of  very 
great  propriety  on  the  part  of  the  trustees  .lud  of  Mrs. 
Byrne,  was,  to  inform  the  agents  in  India  of  what 
had  been  done,  and  what  were  the  trusts  of  the  eettle- 
ment.  The  trustees  also  wrote  instmetioiia  to  do  what 
waa  necessary  for  them  in  the  execution  of  the  trust; 
and  they  directed,  that  they  should  t^eiid  their  accounts 
to  Mr.  Connell.  All  that  seems  to  luivc  been  perfectly 
rightly  done.  The  letter  arrived  iu  tlie  East  Indies, 
in  the  usual  course  from  England.  The  agents  tlien 
stated  that  they  could  not  fully  act  upua  the  instruc- 
tions, because  they  wanted  a  power  of  attorney  to 
enable  them  to  do  so,  and  they  stated,  thut  they  had 
transferred  the  10,000  rupees  to  the  account  of  the 
trustees.  They  had  it  then  in  their  power  to  receive, 
and  they  did  rec^ve  the  interest  upon  the  goveroment 
paper.  What  they  therefore  did,  wus  to  receive  the 
dividends  upon  the  government  paper,  and  to  ti-ansfer 
the  cash  balance  from  the  account  of  Mrs.  Bi/me,  to  the 
account  of  the  trustees.  This,  certainly,  was  not  a 
compliance 
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compliance  with  that  which  they  hod  been  directed  to  do, 
for  they  did  not  call  in,  and  invest  on  government  paper 
the  10,000  rupees,  and  they  did  not  receive,  invest  and 
accumulate  the  interest  on  the  government  paper.  These 
things  they  neglected  to  do,  and  although  they  stated, 
that  they  could  not  follow  the  directions,  because  they 
had  not  got  the  powers  from  Mrs.  Byrne,  to  enable  them 
to  make  a  transfer  of  the  paper,  still  they  did  not  offer 
the  smallest  apolc^  or  excuse  for  not  obeying  the  direc- 
tions which  were  given,  to  invest  the  cash  balance  and 
to  accumulate  the  dividends. 

Mr.  Connell  received  this  letter  and  was,  aa  it  appears 
by  his  own  letter  of  1840,  perfectly  aware  that  Palmer 
&  Co.,  had  departed  from  the  instructions  which  had 
been  given  to  them,  and  that  the  directions  had  not 
been  obeyed.  What  did  he  do,  during  this  long  period 
of  time  which  he  allowed  to  elapse?  He  certainly 
appears,  by  the  tetter,  to  have  been  aware  that  it  was, 
at  least,  desirable  that  the  powers  which  had  been  asked 
for  from  Mrs.  Byrne  should  be  sent,  but  no  step  to  pro* 
cure  those  powers  was  effectually  taken  until  the  year 
1836,  or  10  years  after  the  marriage. 


"With  respect  to  the  cash  balance,  though  he  knew, 
9o  early  as  the  year  1827,  that  the  directions  which  had 
been  given  by  the  trustees  had  not  been  obeyed,  he 
did  not  take  any  step  whatever  upon  the  subject  till 
the  year  1830.  Now  I  cannot  help  thinking,  that  this 
is  an  omission  in  the  performance  of  a  duty  which  tbis 
Court  cannot  pass  over.  A  gentleman  who  baa  taken 
upon  himself  the  performance  of  the  duties  of  a  trustee, 
IB  bound  to  look  after  the  execution  and  performance 
of  those  duties;  and  there  is,  in  tbis  case  (I  do  not 
mean  to  say  it  in  any  harsh  sense)  an  omission,  in 
respect  of  which  the  Court  ia  bound  to  charge  the  party 

with 
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with  the  !o38  which  may  be  reasisn.tbK-  supposeJ 
have  arisen  from  his  n^Iect 


Is  there  a  difference  between  the  cuse  of  Mr.  Connell 
and  Captain  Noreott  f  Hard  enou;^h  it  seems  on  Mr. 
Contulf,  who  is  stated  to  have  lin't  no  acquaintance 
at  all  with  the  family,  and  certainly  it  is  »  matter  of 
great  surprise,  how  an  entire  stroo^cr  to  the  family 
should  hare  taken  upon  himself  such  an  oneroua  and 
ardaooa  a  duty  as  thia,  without  having  any  reason  of 
friendship  or  affection  towards  any  of  the  parties  to 
indnce  him  to  do  it.  Hard  is  it,  I  any,  upon  Air. 
Connell,  but  still  harder  it  would  seem  iiiwn  Captain 
Noreott,  a  military  man,  always  prohably  intending  to 
be  on  service,  and  actually  going  on  service  at  a  very 
early  period,  and  being,  during  tlio  jrreatcr  part  of 
these  several  transactions,  on  ser^  in-  :ihroa<1.  He  Lad 
given  proper  directions  on  the  auhj.  it,  and  by  the  ver)- 
giving  of  these  direcUons,  he  assumed  tlic  performance 
of  the  duties.  Can  he  then,  because  he  goes  abroad, 
because  he  is  engaged  in  a  militarj-  profession,  for  that 
reason  be  exonerated  from  talcing  any  trouble  v.Iiatever 
about  this  matter  ?  Was  he  exonerated  from  making 
any  inquiry  whether  the  letter  he  had  written  had  been 
obeyed,  what  was  doing  in  thia  trust :  ^and  whether  the 
Indian  agents  were  proceeding,  from  time  to  time,  to  act 
according  to  the  directions  given  ?  Is  he  to  be  allowed 
to  go  entirely  out  of  the  way,  and  neglect  giving  any 
farther  attention  to  the  business,  leaving  it  merely  to 
accident,  or  to  the  chance,  that  his  co-tmatcc  Mr.  Con- 
nell would  take  upon  himself  the  execution  of  the  whole 
buainees  ? 


I  own  it  does  ap^iear  to  me  to  be  a  very  hard  case, 
and  I  think  it  extremely  probable,  tliat  tliis  gentlemiin 
had  no  idea  of  the  sort  of  rcsponsiliility  to  which  he 

was 
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was  subjecting  himself;  but  I  am,  nevcrthdcas,  of 
opinion,  that  haviDg  underty^en  the  performance  of  that 
duty,  and  continuing  bound  and  liable  to  perform  it, 
he  cannot  be  exonerated  from  the  consequences  which 
hare  arisen  from  his  neglect  of  it. 

At  the  very  period  when  Mr.  Connell  wrote  the  letter 
of  the  13th  of  January  1830,  Messrs.  Palmer  &  Co.  had 
become  insolvent.  There  is  no  allegation  that  they  were 
not  previously  in  credit,  and  there  is  do  reason  now 
before  me  to  suppose,  that  they  would  not  have  paid 
what  was  due  from  them,  if  it  had  been  denmnded  at 
firat,  in  a  proper  manner;  there  wa«  ample  time  to 
instruct  other  persons  to  proceed  against  Palmer  &  Co. 
if  necessary,  and  it  was  clearly  necessary,  because  they 
had  phiinly  disobeyed  the  instructions  which  they  had 
received.  Circumstances  of  that  kind  do  not  admit  of 
being  trifled  with  ;  and  it  seems  to  me,  that  the  trustees 
are  necessarily  to  be  charged  with  the  toss  which  was 
incurred. 

The  Plaintiffs  are  content  to  take  the  account  as  it 
stood  at  the  time  of  the  failure  of  Mesesrs.  Palmer  &  Co., 
ns  being  the  full  amount  of  accumulation  up  to  that 
time.  That  being  so,  tbey  are  to  be  charged  with  that 
balance,  and  with  the  accumulations  that  ought  to  Iiavc 
been  made  upon  that  balance  from  the  time  of  the 
bankruptcy. 


The  disasters  of  this  trust  did  not  end  here.  After 
a  long  lapse  of  time  which  cannot  be  well  accounted 
for,  attomies  were  constituted  to  recover  from  Palmer 
&  Co.  the  dividends,  payable  out  of  their  estate.  The 
Plaintiffs  admit  that  there  must  be  an  allowance  of 
a  reasonable  time  for  sending  out  new  power?,  and 
they  are  content  to  allow  the  period  intervening  be- 
tween 


CASES  IN  CHANCEKY. 

tween  the  banlcruptcj  oi  Palmtr  &  Co.  and  tbe  end  o!" 
the  year  1831,  as  that,  which,  by  an  inevitable  misfor- 
tune, namely  the  failure  of  Mcs^^r^.  Palmer  &  Co.,  the 
accumulations  could  not  have  hccn  carried  on ;  for  that 
period,  therefore,  the  Defendanls  will  not  be  charged. 

It  Eeems  to  me  that  the  prui>cr  course  is,  to  charge 
the  truBtees  with  such  accumulationij,  and  to  make  all 
proper  allowances,  anil  to  givo  tlieiii  the  full  benefit  of 
all  the  profit  made  from  the  dividends  received,  and  the 
inTeetmentu  made  by  their  direction. 

With  respect  to  the  costs,  I  must  say,  I  do  not  know 
of  any  instance  where  trustees  are  made  to  rep^r  a 
breach  of  trust,  in  which  they  have  not  been  charge<l 
with  the  costs  of  tbe  suit.  It  is  ahuuat  always  a  neces- 
sary consequence,  for  they  ought  nut  to  add  to  the  los5 
of  their  cestuit  que  tnut  the  costs  of  the  suit  rendered 
necessary  for  the  purpose  of  oblainiiij;  redresd. 


By  the  decree  the  tnistce?^  were  ciiarged  with  the 
12,837  rupees,  the  amount  in  the  lianda  of  Palmer  Si 
Ca  at  their  failure,  and  with  the  accmnulationa  which 
would  have  been  made,  if  that  sum  and  interest  had 
been  properly  accumulated  in  Luliun  government  se- 
curities, and  also  with  the  ^CillU  rupees,  and  similar 
accumulations.  But  they  were  nut  to  be  charged  with 
accumulations  during  the  period  stiitcd  in  the  judgment 
ajid  during  another  similar  interval,  which  occurred  in 
sending  out  powers  to  Mackillo]i  &  Co.  Their  lia- 
bility WBB  also  limited  to  4000/.  sterling. 
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CLOWES  V.  BECK. 

rpHE  Pluntiff  aU^ed,  that  ander  letters  patent  of 
-^  36  Henry  8.,  he  waa  aeiaed  of  the  manor  of  Caittor 
Bardolf  in  the  county  of  Norfolk,  and  of  divers  lands 
forming  part  of  the  manor,  and  of  a  large  tract  of  land 
forming  the  seashore  between  high  and  low  water 
mark,  which  was  one  of  the  appurtenances  of  the  manor 
comprised  in  the  grant. 

That  the  sea-shore  between  high  and  low  water 
mark,  consisted  of  stones  called  shingle  and  of  sand ; 
and  that  the  sea  bad  for  some  time  past  been,  and  was 
now,  making  great  increase  upon  the  shore ;  and  that 
it  was,  consequently,  of  great  importance  that  no  stones 
or  sand  should  be  removed  therefrom. 

The  bill  alleged,  that  the  Defendants,  the  Surveyors 
of  the  Highways  of  the  parish  of  CaUtor,  had  carted 
away  a  quantity  of  the  shingle  from  the  sea-shore 
within  the  manor,  and  applied  It  in  the  repur  of  the 
highways  in  the  parish,  in  defiance  of  a  notice  of  the 
Plaintiif  to  the  contrary.  It  alleged,  that  the  conse- 
quence of  the  removal  would  be,  that  the  sea  would 
greatly  encroach  upon  and  overflow  and  destroy,  a  lai^e 
quantity  of  lands,  forming  part  of  the  demesne  lands 
of  the  manor,  and  of  which  the  Plaintiff  was  seised  in 
fee,  and  upon  which  the  PhuntifTs  mansion-house  stood, 
to  the  great  and  irreparable  injury  of  the  Plaintiff. 

The  bill  prayed  an  injunction  to  restrain  the  De- 
fendants from  removing  any  stones,  shingle,  &c.  from 
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the  sca-ehore,  between  liijjh  aod  low  watur  murk,  wiiliiii 
the  manor. 

The  Plaintiff  verified  the  statement  id  hLs  bill  bj 
affidavit,  in  wliich  he  also  stated,  that  the  sca-shorc. 
appurtenant  to  the  manor,  extended  from  iiouth  to  norlli 
two  miles  and  upwards,  and  that  his  mansion-houtc 
stood  about  one-third  of  such  distance  from  the  southern 
extremity  of  sueh  distance,  and  at  a  distance  of  about 
100  yards  from  the  present  high  water  mark. 

That  within  the  last  ten  years,  the  eea  ]iad  gradually 
encroached,  whereby  a  loss  of  fifty  acres  of  hind  hail 
been  sustained  by  him ;  that  during  the  last  twelve 
months,  such  encroachment  of  the  sea  liad  taken  place 
opposite  to  the  site  of  his  mansion-houtc,  to  tlie  extent 
of  fifteen  yards,  in  a  direct  line  towards  Kis  mansion 
Iiouse;  that  a  very  considerable  portion  uf  the  bank 
between  the  sea  and  his  mansion-house  and  lands  had 
been  washed  away,  and  that  in  consequence  of  such 
encroachment,  it  had  become  neceseaxy  to  take  down 
two  buildings  standing  on  different  parte  of  his  land. 

The  PI^ntifiT  obtaine4  an  ex  parte  injunction. 


The  prindpal  Defendant  put  in  hU  answer,  in  which 
he  stated,  that  the  sea-shore  consisted  ordinarily  o(  sand 
only,  but  that  during  fair  weather,  considoi-ablc  deposits 
of  stone  took  place  thereon,  which  never  happened  in 
foul  weather,  and  that  such  stone  seldom  remained 
there  during  many  tides,  and  frequently  remained  one 
tide  only,  and  fiat  sometimes  several  months  elapeed 
without  any  deposits  of  stone  whatever.  He  stated, 
that  the  sea  adjoining  the  parish  of  Caisfnr  sometiroes^ 
receded  and  at  other  times  gained  on  the  land,  but  tbil 
it  was  wholly  unafiectcd  by  the  stones  clepositcd  on  the 

coast. 
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coast  He  stated,  that  from  time  immemorial,  the  in- 
habitants and  the  amrveyore  of  the  highways  of  the 
parish  of  Caistor  had  taken  and  used  stones  so  deposited 
on  the  said  coast  between  low  and.  high  water  mark, 
without  hindrance  or  interruption  on  the  part  of  the 
lords  of  the  manor  of  Caittor  ;  and  that  the  latter  had 
used  the  stones  so  taken  for  the  purpose  of  repairing 
the  h^hways  of  the  parish.  He  also  stated,  that  the 
removal  of  the  stud  stones  did  not,  in  any  way,  injure 
or  prejudicuaUy  affect  the  coast,  or  aSect  the  receding 
or  advance  of  the  sea,  and  did  not  occasion  any  damage 
or  injury.  He  siud,  he  believed,  that  the  land  or  shore 
in  the  parish  of  Caittor  between  high  and  low  water 
mark  was  not  appurtenant  to  the  manor  of  Caittor  or 
part  of  the  manor ;  and  that  even  if  the  grant  had  been 
made  by  the  Crown,  it  did  not  comprise  the  rights  of 
the  Crown  between  high  and  low  water  mark,  but  that 
the  same  were  now  vested  in  the  Queen.  He  admitted 
be  had  removed  about  ten  or  fifteen  cart-loads  of  stone, 
bat  not  any  sand  from  the  sea-shore  adjacent  to  the 
Sud  manor,  but  not  within  the  stud  manor ;  and  he  said, 
that  no  tnateriab  fit  and  proper  for  the  repurs  of  the 
lughways  of  the  parish  of  Caittor  could  be  found  or 
obbuned  elsewhere  than  on  the  said  sea-shore  con- 
veniently within  the  parish  of  Caittor,  or  within  several 
miles  thereof.  He  also  cWmed  the  benefit  of  the 
Highway  Act  of  6  &  6  JV.  4.  c.  50.,  and  the  powers 
conferred  on  him  by  that  Act,  as  surveyor  of  the  parish 
of  Caittor. 


A  translation  of  the  grant  of  the  36  Henry  8.  was 
produced,  whereby  hia  Majesty,  after  refuting  a  previous 
grant  thereof  to  Alice  Stanhopp,  for  life,  granted  in  con- 
Mderation  of  207i  6».  %d.,  to  Sir  William  Patton  and 
his  hora,  all  the  aforesaid  manor  of  Caittor,  with  its 
rights,  members,  and  appurtenances ;  and  all  &c.  lands. 

Vol.  XIIL  A  a  tenements, 
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tenementi,  oonuootui,  manhu  u  well  salt  n^  fresli, 
WBstea,  Sec,  reveTuoiu,  eemoea,  courts,  kniglita'  fecf, 
&0.,  liberties  of  foidoge,  waten,  fisheti(\s,  &c,  ferrate, 
goods  and  cbatteli,  waived  eatraye,  pn>6ts,  commodities, 
emolomeatfl,  and  hereditameato  whateouver,  witli  nl! 
their  appurtenancet  in  Caiitor,  in  any  niMuaer  belonging 
or  appertaining,  and  all  and  singular  rcuts,  revenues, 
&&,  and  also  tbe  advowson  &c.  And  he  granted  :o 
8ir  ffiOiam  JPatton,  Knight,  hU  heirs  and  aligns,  that 
they  might  enjoy  tbe  reveruon  and  tbe  nt'oresaid  mauur, 
messuages,  huids,  tenements,  pennon,  advowsons,  uuil 
all  and  singular  other  the  premises,  with  all  their  ap- 
purtenances*  in  as  ample  a  manner  as  William  Viscount 
Beamnont  Lord  of  Bardolfe,  or  Lord  Lovell,  attainttiJ 
of  high  treason,  or  the  last  late  prior  of  the  luti:  priury 
of  Shouldham,  before  tbe  dissolution  of  the  Eaid  Ute 
priory,  had  enjoyed  the  same.  And  as  fully  Sic  as  the 
said  premises  came  to  the  King,  by  reason  of  the  at- 
tainder of  Frtmeii  Lovell,  or  tbe  dissolution  or  surrender 
of  tbe  sud  late  priory,  or  any  surrender  thereof  made 
to  tbe  King  by  the  late  prior,  or  of  any  act  of  parlia- 
ment or  by  any  other  means  whatsoever.  To  hold  in 
chief  by  the  service  of  the  twentieth  part  of  one 
knight's  fee,  and  rendering  yearly  five  pence. 

Mr.  BoupeU  and  Mr.  Terrell,  for  the  Defendants,  in 
rapport  of  the  motion  to  dissolve.  Firet,  the  grant  on 
which  the  Pluntiff  relies  is  insufficient  to  pass  either 
tbe  soil  between  high  and  low  water  mark,  or  any 
royal  liberty  or  fraachise.  Under  a  grant,  from  the 
Crown,  the  rights  of  tbe  Crown,  or  its  franchises,  will 
not  pass  by  general  words;  2  Salle's Abr.  184.  pi,  1., 
194.  pi.  1.,  Alton  Wood^M  Cate(a),  The  King  v,  Cap- 
per(b).  . 

Secondly, 
(a)  1  Co.  Rtp.  46.  h,  (i)  b  Prio!,  217. 


^ 
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Secondly,  it  is  sud  to  be  appurtenant  to  the  manor ; 
but  rigbts  of  this  kind  canfaot  be  bo  appurtenaot,  for  ' 
when  royal  francliiaes  are  reconveyed  to  the  Crown,  tbey 
become  re-annexed  and  extinguished;  17  Viner't  Abr, 
p.  163.  pL  1.  3.  4.,  "  Unity  of  possession  of  liberties  in 
the  King  is  an  extinguishment,"  ib.  p.  163.  pL  5.,  TTie 
Abbot  of  Strata  Mercella't  Case  (a).  Consequently,  the 
injury,  if  any,  is  done  to  the  Crown  and  not  to  the 
PIwnti£ 

Thirdly,  the  inhabitants  have,  by  immemorial  custom  ' 
and  by  usage,  acquired  the  right  to  take  the  stone  from 
the  sear«hore,  and  the  Defendants,  aa  surveyors  of  the 
highways,  are  entitled  to  exercise  it  for  the  public 
benefit  of  the  parisbionera.  This  was  known  by  the 
Plaintiff,  and  was  suppressed  by  him  on  his  application 
for  an  injunction. 

Fourthly,  the  Defendants  are  empowered  by  the 
Highway  Act  (d)  to  take  stone  from  any  waste  or 
common  ground  (c) ;  and,  in  this  instance,  there  would 
be  no  danger  in  so  taking  the  stones  from  the  sea-shore, 
for  the  evidence-shews,  that  they  were  only  depouted  at 
particular  times,  and  that  unless  taken  by  the  surveyors, 
ihey  would  not  remain,  but  would  be  carried  off  agun 
by  the  sea. 

The  injunction,  which  would  prevent  the  repur  of 
the  highways  ought  to  be  dissolved,  and  the  Plaintiff 
directed  to  proceed  at  law  to  establbb  his  legal  right. 

Mr.  Turner  and  Mr.  Craiff,  for  the  Plaintiff,  argued, 

first,  that  the  grant  being  for  valuable  consideration, 

carried 

(a)  fl  Co.  Bep.  25.  b.  (pafc  44.)  ,  (e)  Sect.  51. 

t*)  5  *  6  W.  4.  e.  bO. 
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carried  the  soil  and  the  rights  of  the  Crown ;  Chilty't 
Prerogative,  394.  Secondly,  that  there  could  be  no 
prescriptiTe  right,  for  a  prescription  presumes  a  prior 
grant,  and  that  inhabitants  of  a  parish  could  not  take 
hy  grant,  lAiciwood  v.  iVood{a) ;  that  a  prescriprion  to 
take  a  profit  in  alieno  solo  could  not  be  maintained, 
Bhwett  V.  Treganmng  (6);  and  that  as  the  Defeodanta' 
office  of  surveyors  of  highways  had  been  created  within 
the  time  of  legal  memory, — viz.  by  the  statute  of  2  &  3 
Fkilip  §•  Mary,  c.  8.  —  they  could  not  claim  by  prescrip- 
tion in  that  character.  Thirdly,  as  to  the  statute  of 
6  Sc  G  tF.i.c.  50.,  they  argued,  that  this  case  was  pro- 
Tided  for  by  the  52d  section,  which  enacted  as  follows:^ 
"  that  nothing  in  this  act  contained  relative  to  the  gather- 
ing or  getting  of  stones  or  other  materials  shall  extend  to 
any  quantity  of  stones  or  other  materials  thrown  up  by 
the  sea,  commonly  called  beach,  where  the  removal  of 
the  same  would  cause  any  damage  or  injury,  by  inunda- 
tion to  the  Unds  adjoining,  or  increased  danger  of  en* 
croachment  by  the  sea,"  beudes  which,  it  was  necessaiy 
for  the  Defendants  to  have  either  the  consent  of  tlie 
owner  or  the  licence  of  two  Justices,  which  they  had 
never  obtiuned.  Here  the  danger  was  imminent,  and 
the  damage  irremediable ;  and  even  if  the  right  were  in 
the  Crown,  still,  as  the  Plaintiff  sustained  an  individual 
damage,  he  was  entitled  to  sue,  without  making  the 
Attorney-General  a  party ;  Sampion  y.  Smith  (c),  and 
Spencer  v,  Tke  London  and  Birmingham  Haibcay  Com- 
pany {dy 

The  cases  of  The  Duke  of  Somerset  v.  FogiDeU{e), 
Cahnady  v.  Rowe  (g),  and  Dickent  v.  Shaw  (A),  were  also 
cited. 

(a)  6  Q.  B.  Rep.  p.  64.  (e)  SB.^C.  S75. 

(»)  3  Adol.  4  E.  554.  Ig)  0  Com.  B.  Rep.  661. 

(c)  8  Smont,  S72.  (h)  Aug.  18«.    Unreported. 
(<0  /*.  193. 
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The  Masteb  of  the  Rolls. 

Id  thifi  case,  the  Plaintiff  alleges,  that  the  Defendoota 
haye  token  away  shingle  and  stones  from  the  sea  beach, 
between  high  and  low  water  mark,  and  by  that  act, 
have  removed  the  protection  to  the  Pliuntiff's  house 
and  lands  against  the  encroachments  of  the  sea.  The 
Plaintiff  obtained  on  injunction  to  restrain  the  Defend- 
ants from  so  doing,  and  the  Defendants  having  put  in 
their  answer  uow  move  to  dissolve  the  injuncUon  so 
obttuned.  They  state,  that  the  Plaintiff  has  no  right 
to  that  part  of  the  land  which  lies  between  high  and 
low  water  mark,  and  that  if  he  has  any  right,  still  that 
the  Defendants  are  entitled  to  act  as  they  have,  by  a 
custom,  from  which  a  prescription  may  be  inferred. 
This  is  not  persevered  in. 

The  Defendants  then  say,  that  if  they  have  not  the 
right  by  custom,  they  have  it  under  the  act  of  parlia- 
ment. The  answer  which  is  made  by  the  Ptuntiff  is :  ~ 
"  I  have  a  clear  right,  under  a  grant  from  the  Crown,  to 
the  shora  between  high  and  low  water  mark,  but  whether 
I  have  this  right  or  not,  it  is  clear  you  cannot  mainttun 
the  claim  you  have  set  up  under  this  act  of  parliament." 

It  is  to  be  observed,  that  all  these  are  legal  rights 
and  nothing  else.  I  do  not  wonder,  that  the  parties 
who  are  engi^ed  in  this  litigation  have  been  very  de- 
wrous  of  coming  to  a  speedy  conclusion  as  to  the  matters 
in  difference ;  but  it  appeared  to  me  perfectly  plun,  from 
the  commencement  of  this  case,  that  the  questions  hero 
raised  must,  of  necessity,  be  decided  by  a  Court  of  law, 
and  cannot  be  decided  here. 

The  only  diflSculty  is  this ;  what  coarse  ought  I  now 

to  purene,  with  reference  to  the  injunction  sought  to  be 

dissolved?  The  Court,  no  doubt,  must  in  different 

cases  adopt  difiereat  modes  of  dealing  with  the  matter. 

^a  3  In 
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In  some  cases,  it  will  not  con^ue  the  injunction  for  a 
day,  unless  the  Fluntiff  undertakes  immediately  to  bring 
an  action  to  try  the  legal  right ;  in  other  cases,  where  the 
injunction  is  continued,  the  Court  will  give  the  party 
liberty  to  bring  euch  action  as  he  may  be  advised,  and 
in  some  cases  it  will  dissolve  the  injunction. 

There  has  been  a  great  deal  of  argument  on  the  effect 
of  the  grant.  I  have  an  iDclination  of  opinion  on  it ;  but 
I  cannot  now  decide  it.  There  are  also  doubtful  questions 
of  law  which  may  have  to  be  decided  respecting  the  act 
of  parliament.  What  I  really  have  to  consider  is  this :  — 
which  party  U  most  likely  to  euSer  by  the  continuing 
01  dissolving  the  iujunction?  It  is  distinctly  swoni, 
that  the  Plaintiff  is  likely  to  suffer  most  The  De- 
fendants are  taking  away  stone  or  shingle  in  a  part  in 
which  the  sea-shore  has  been  continually  encroadbing 
for  a  100  years,  and  during  the  last  year,  the  distance 
between  the  Plaintiff's  house  and  high  water  mark  has 
been  diminished  fifteen  yards,  and  in  another  part,  there 
has,  of  late  years,  been  a  loss  of  a  considerable  portion 
of  land.  I  have  no  distinct  evidence  of  what  is  dcung 
opposite  the  Plaintiff's  house :  a  portion  of  the  sea- 
shore may  be  taken  away  at  a  conuderable  distance, 
and  yet  the  effect  of  it  may  be  to  divert  the  current, 
and  produce  a  most  prejudicial  effect  to  the  FHntiffs 
lands.  Where  the  matter  is  in  doubt  in  point  of  law, 
and  the  mischief  may  be  in  the  highest  d^ree  pre- 
ju^cial  to  the  Plaintiff,  and  where  nothing  is  stud  as 
to  any  severe  injury  to  the  road  by  not  being  able  to 
take  the  stone  from  the  beach,  I  think  I  must,  oa 
looking  at  the  balance  of  inconvenience,  continue  the 
injunction. 


I  have  had  considerable  doubt  whether  I  ooght  not 
to  put  the  Pluntiff  on  terms  to  bring  an  action.  Looking 
at  the  pcunts  nueed  by  the  Defendants,  I  think  the  Plun- 
tiff 
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tiff  ahould  do  bo:  but  I  nm  afraid  to  say  that  bo  miut 
do  80.  I  will,  therebre,  give  bim  leave  to  commence 
Bucb  action  aa  be  maj  be  adviaed,  for  tbe  purpose  of 
eetablisbing  bia  rigbt. 

Tbe  costs  of  tbie  motioQ  must  be  costs  ia  tbe  cause. 


BAINBRIGGE  v.  BADDELEY. 

fN  1815,  tbe  testator  made  bis  will,  by  wbich  be 
devised  bis  real  estates  to  tbree  trustees,  in  trust 
for  Maty  Ann  Bamhrigge  for  life,  witb  remainder  to 
ber  issue  in  tail,  with  remainder  to  tbe  Plaintiff 
in  tuL 

In  1816,  tbe  testator  made  anotber  will,  wbereby  be 
devised  tbe  estates  to  tbe  same  trustees,  in  trust  for 
Mary  Ann  Bainbrigge  for  life,  witb  remunder  14}  ber 
issue  in  tail,  witb  remainder  to  tbe  DtfendaiU. 

Tbe  testator  died  two  days  afterwards.  In  1838, 
Mary  Ann  Bambrigge  died,  and  ber  last  surviving  issue 
in  tail  died  in  1845,  witbout  baving  barred  tbe  entulor 
die  gift  over.  After  tbe  testator's  death,  a  suit  was  in- 
stituted for  the  administration  of  his  estate ;  and  on  the 
death  of  Mary  Ann  Bainbrigge  and  ber  issue,  the  De- 
fendant was,  under  an  order  of  the  Court  in  the  former 
suit,  to  wbich  the  present  Fluntiff  was  not  a  party,  put 
into  possession  of  the  estates. 

The  Flabtiff,  allegmg  that  tbe  will  of  1818  was  void* 

in  consequence  of  the  insaiuty  of  tbe  testator  at  tbe 

time  of  making  it,  and  insisting  that  he  was,  under  the 

Aa^  '  wiU 
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viU  of  1S15  entitled  to  the  estates,  filed  this  bill,  for 
the  purpose  of  having  such  issues  or  actions  directed, 
08  might  be  necessary  to  try  the  validity  of  the  will  of 
the  18th  of  June  1818,  and  for  consequential  relief, 
if  it  should  appear  that  the  will  was  not  valid. 

On  the  27th  of  March  1650,  upon  a  motion  made  by 
the  Plaintiff  for  a  Becuver,  and  an  injunction  to  re- 
Btnun  waste,  the  parties  arranged  to  try  the  validity  of 
the  second  will  by  an  action  of  ejectment,  the  De- 
fendant  consenting  to  make  such  admisaions  as  were 
necessary,  in  order  to  remove  all  formal  impediments  to 
a  trial  at  law. 

The  Pliuntiff  accordingly  brought  an  action  o.f  eject- 
ment, and,  on  the26tb  of  Ju/y  1850,  obtained  a  verdict 
which  so  far  established  his  title;  but  on  the  4th  of 
November  1850,  the'Court  of  Common  Fleas  granted  a 
rule  ntri  for  a  new  trial.  Before  the  rule  bad  been 
disposed  of,  the  Flwitiff  renewed  his  motion  for  a 
Receiver,  for  an  injunction  to  restnun  the  Defendant 
felling  timber,  and  from  rec«ving  the  purchase  money 
for  part  of  the  property  taken  by  a  Railway  Company. 

Affidavits  were  filed  on  behalf  of  the  Plaintiff,  tend- 
ing to  shew  the  insolvency  of  the  Defendant:  but 
they  were  held  by  the  Court  to  be  very  unsatisfactory. 
Two  other  grounds  were  relied  on, — viz.  that  the 
Defendant  had  already  received  SOOOiL  out  of  the 
estate  for  rents  and  timber ;  and  that  the  Interest  on 
the  mortgage  on  tho  estate  was  in  arreor. 


Mr.  Turner  and  Mr.  C.  Webster,  in  support  of  the 

motion.     The  Plaintiff  having  obtained   a  verdict  at 

law  is  entitled  to  the  protection  of  a  Receiver,  and  to 

an  injunction  to  prevent  waste.     The  case  is  one  of  in 

equitable 
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equitable  title  and  nether  the  Fliuntifif  not  the  De-       1850. 
fendant  are  entitled  to  poflsesaion.     The  truateee  alone.    ■^^^""^"'^^ 

^  BlIUBBlGGB 

in   whom  the  legal  estate  is  vested,  ought  to   be  in  o. 

leceipt  of,  and  nre  responsible  for,  the  rents,  and  thtf  BiDPELHT. 
Court,  which  has  pat  the  Defendant  into  possession, 
in  the  absence  of  the  Fluntiff,  will  prevent  its  order 
injuring  the  Plaintiff,  who  is  the  party  rightfiillr 
entitled.  In  Buckland  v.  Soultm(a)  it  was  expressly 
(]e<Mded,  that  in  a  case  between  heir  and  devisee,  the 
Court  will  appoint  a  Keceiver  of  the  real  estate ;  and 
in  the  case  of  Middleton  v.  Sherburne  (b)  it  vaa  thought, 
that,  under  spedal  circumstauceB,  the  Court  would,  in  a 
case  similar  to  this,  appoint  a  Receiver  of  the  real 
estate.  In  Hargrave  v.  Hargrove  (c),  where  the  moiety 
of  an  estate  was  adversely  cl»med  by  the  Fluntiff  and 
Defendant,  a  Beceiver  was  actually  appointed.  In 
Haigh  v.  Jaggar  {d),  it  was  intimated,  that  an  injunction 
might  be  granted  to    stay  waste  ^agunet  a  party  in 


The  Court  has  repeatedly  granted  a  Receiver  agiunst 
the  l^al  estate,  as  in  Huguenin  v.  BateUy  («),  where' 
there  was  a  strong  suspicion  on  the  answer,  and  the 
rule  of  the  Court  is,  that  where  once  its  jurisdiction 
attaches,  it  will  determine  the  whole  matter  between 
the  parties  without  sending  them  to  law  ;  thus  it  will 
direct  an  account  of  mesne  profits,  as  in  Dormer  t. 
Forteteue  (g). 

Mr.  It.  Palmer  and  Mr.  Prior,  for  the  Defendant. 

This  application  is  contrary  to  the  practice  of  the 
Court,  and  unwarranted  by  the  circumstances  of  the 


(o)  4  r.  *  Coll.  373.  nott(g).         (d)  t  Coil.  S3T. 
(A)  4  r.  *  a«.  (Exch.)  358.  (c)  13  re$ty,  105. 

(c>  9  SeavBit,  H9.  (g)  3  Aliyia,  124. 
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case.  At  law,  when  there  U  no  oatatandiog  \egti 
eitatfl,  a  party  in  poeseMion,  whatever  be  hb  title,  is 
entitled  to  the  posaession  and  the  fruits  of  his  poaaes- 
Mon,  until  a  hetter  title  is  eBtablished  against  him  by 
the  judgment  of  the  Court ;  otherwise,  the  owner  of  an 
estate  might  be  liable  to  he  aasiuled  by  any  stranger. 
In  such  a  case,  a  Court  of  equity  would  not,  until  the 
legal  title  is  established,  interfere  against  the  par^  ia 
poBsession,  either  by  granting  a  Receiver,  or  ui  in- 
junction to  restrun  the  cutting  of  timber,  or  even 
the  commisraon  of  waste.  Thus  it  was  decided  in 
Knight  V.  Duplettia  (a),  that  the  Court  will  not  appoint 
a  Receiver  on  a  bill  by  an  heir  against  the  devisee 
to  contest  the  will.  In  Smith  v.  Colh/er{b),  an  injunc- 
tion against  cutting  timber  was  refused,  where  the  title 
was  disputed  as  between  the  devisee  and  heir.  In 
Pillnoorth  v.  Hopton  (e),  an  injunction  was  not  granted 
to  restrain  waste,  against  a  Defendant  in  possession 
claiming  by  adverse  title.  Is  Jonet  v.  Jones  [d),  ths 
right  to  an  estate  was  in  litigation  between  the  heir 
and  devisee,  and  the  bill  prayed  an  injunction  against 
cutting  timber,  and  a  Receiver.  Sir  T.  Grant  al- 
lowed a  demurrer  to  it,  there  being  no  instance  of  the 
Court  so  interfering  as  between  beir-at-Iaw  and  devisee, 
where  their  adverse  rights  are  in  litigation.  He  sud, 
"  No  case  was  cited,  in  which  the  Court  has  inter- 
fered, at  the  suit  of  heir  or  devisee,  to  restrun  waste, 
spoil  or  destruction,  by  either,  while  they  are  litigatiog 
their  adverse  rights  in  a  Court  of  law.  One  should 
think  the  case  of  the  devisee  a  stronger  one  than  that 
of  the  heir ;  because,  till  the  will  is  set  aside,  the  primi 
facie  title  is  in  the  devisee.      Yet  in  SmiA  v.  Colfyer  (e) 


(e)  1  Vel.  sa.  31 

(b)  B  Vet.  89. 

(c)  6  Fttei/.  81. 


(lO  3    JU«r.   161.;  and  Ke 
Lhydr.PumghmUfSMer.ein. 
(e)  8  Km.  89. 
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an  injunotion  was  refused,  when  applied  few  hj  the 
devisee  against  the  heir."  And  he  added :  —  "If  the 
Court  will  not  interpose  to  stay  waste,  a  fortiori  will  it 
refuse  to  appoint  a  Beceiver,  or  reetrun  the  devisee 
firom  exerciung  other  acts  of  ownereidp  over  the  pro< 
perty." 

In  Davenport  y.  Davtnpart  (a),  a  demurrer  was  al- 
lowed by  Sir  Jamtt  Wigram  to  a  bill  by  a  party  not 
in  posaession  to  reatrun  waate. 


Here  the  bill  is  in  the  nature  of  an  ejectment  bill,  as 
between  two  persons,  claiming  the  estate  by  adverse 
titles,  under  two  different  wills.  The  only  object  and 
office  of  such  a  bill  is  to  remove  impediments  to  a  fair 
trial  at  law  (i),  and,  unless  there  were  some  outstanding 
term,  a  demurrer  or  plea  would  at  once  dispose  of  the 
bilL  Armitage  v.  Wadsworth  (c).  The  legal  impedi- 
ments have  been  removed,  a  trial  has  been  had,  but  the 
Court  of  law  has  thought  right  to  intercept  the  judg- 
ment by  a  rule  for  a  new  trial.  It  rests  on  the  Plun- 
tiflT  to  shew,  that  at  law  the  verdict  is  valid,  and,  until 
the  rule  has  been  dischaiged  and  judgment  has  been 
entered  up  for  the  Fluntiff,  he  cannot  be  swd  to  have 
established  his  legal  title ;  he  has  therefore  no  right  to 
•ak  for  the  assistance  of  the  Court  to  interfere  with 
tho  person  in  possesMon,  who  has  either  a  rightful 
title,  or  is  a  mere  trespasser. 

This  case  must  not  be  considered  in  the  same  light 
as  an  application  for  a  new  trial,  after  the  trial  of  an 
issue  directed  by  the  Court. 

The 

(a)  7  Hare,  S17.  land   t.   Siridtlmd,    0    Beitvaa, 

(ft)  SmUh  ¥.  TV  Earl  of  Ef-      77. 
JlngAam,  10  Beaiiam,  589. ;  Strict-  (c)  t  Mad.  189. 
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The  allegations  of  inaolvency  are  most  looee,  and  tlie 
non-payment  of  interest  on  the  existing'  mortgage  haa 
been  occauoned  by  the  undertaking  of  the  Defendant, 
The  FluntifF  has  been  guilty  of  great  delay,  and,  be- 
eides,  has  acted  under  the  will  which  he  now  im- 
peaches (a). 

The  Defendant,  however,  will  undertake  not  to  cat 
timber,  and  consent  that  the  money  to  be  pud  by  tfae 
Biulway  shall  be  brought  into  Court. 

In  Hargrove  y.  Hargrave,  the  point  now  nnder  dis- 
cussion was  not  argued. 

Mr.  Daniel,  for  the  tnuteee. 

Mr.  Turwr,  in  reply. 

RodgcTM  V.  Now3l{h),  CUgg  v.  FUkwick  (c),  Kdg' 
way  V.  RoberU  (d),  were  also  cited. 


TTie  Kabteb  of  the  Rolls,  after  observing  that  he 
could  impute  no  delay  to  the  Plaintiff  down  to  Lord 
CotterUtanCi  order,  and  that  the  evidence  of  insolvency 
was  not  to  be  relied  on,  stud:  —I  wish  to  be  funiahed 
with  affidavits,  not  as  to  waste,  because  there  is  now  no 
question  on  that.  It  appears  that  the  legal  right  to  the 
possession  of  the  estate  is  in  the  trustees,  and  neither  the 
Plaintiff  nor  Defendant  has  any  legal  right.  It  was 
thought  proper  that  the  will  should  be  established  by 
proceedings  in  a  court  of  law,  and  to  enable  the  parties 
to  try  the  question  proper  admissions  have  been  made. 
There 


(a)  See  9  Bmvm,  536.,  and 
8  PMUipt,  703. 
(ft;  6  Hart,  3M. 


(c)  1   Hall  4-  TW.  ; 
1  Mac.  *  Gor.  SS*.; 
id)  4  Hare.  106. 


0.,  ud 
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There  haTing  been  a  trial  and  verdict  for  the  PWn-  1850. 

tifi",  a  rule  has  been  obtained  for  a  new  trial.    Thw  to  ^^ '■''**' 

some  extent  depreciates  the  verdict,  for  if  that  rule  be  v. 

made  absolute,  there  will  be  a  new  trial.  addelei 

The  question  is,  whether,  having  jurisdiction,  it  is 
not  the  duty  of  this  Court  to  interfere.  It  has  been 
ai^ed  that  this  Court  has  no  authority,  and  it  is  first 
Bud,  that  this  bill  is  filed  merely  for  the  purpose  of 
putting  outstanding  terms  out  of  the  way.  I  do  not 
understand  it  in  that  light.  If  it  were,  I  do  not  know 
of  any  instance  in  which  it  has  been  dedded,  that  when 
the  Conrt  has  obtained  jurisdicticoi  over  a  case,  it  is 
botmd  to  stand  by  and  see  every  iniquity  committed 
by  one  party  iu  possession  agunst  the  other;  and  that 
although  it  has  the  necessary  jurisdiction,  it  is  not  to 
interfere  in  the  meantime,  whatever  may  happen. 


The  ailment  was  not  carried  to  that  extent :  it  is 
admitted  that,  if  there  be  an  immediate  and  irreme- 
diable mischief,  the  Conrt  may  have  a  right  to  exercise 
its  juriadiction.  I  do  not  think  that  tlie  Court  must 
wait  for  any  such  extremity ;  but  seeing  that  it  has  a 
duty  to  perform  on  the  equity  reserved,  and  which  may 
have  to  be  carried  into  effect  after  the  legal  right  has 
been  established,  it  must  have  some  regard  to  the  due 
management  of  the  property  in  the  meantime.  If  that 
be  so,  then  come  the  other  questions  raised  here,  with 
many  of  which  I  have  nothing  to  do. 

There  has  been  great  imputation  of  delay.  The 
ri^t  having  only  accrued  in  the  month  of  JuIt/  184S, 
the  bill  was  filed  in  November  1845,  and'has  been  pro- 
secuted in  a  very  unfortunate  manner;  but  the  ques- 
tion is,  if  the  Plaintiff  is  to  be  deprived  of  any  right 
he  may  otherwise  have.    I  cannot  think  so. 

It 
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1850.  It  is  then  said,  that  the  Plaintiff  has  affirmed  Ihe 

-^^^^"^^     second  will;  on  that  I  might  have  had  an  opinion 
V.  stronger  than  I  ought,  but  Lord  Cottenham  having  the 

Baodsust*  fg^^  ^f  ^^  affirmanoe  before  him,  thought  that  the 
Plaintiff  was  entitied  to  relief.  The  Plaintiff  has,  there- 
fore, been  regularly  and  constantij  prosecuting  the  bill 

We  come  at  last  to  the  question  which  I  at  first 
adverted  to,  whether,  in  the  case  of  an  estate  being 
vested  in  trustees,  and  an  action  being  directed  to  be 
brought  between  persons  adversely  claiming  to  be 
beneficially  interested,  for  the  purpose  of  establishing 
the  validity  of  a  will,  and  a  verdict  obtained  against 
the  will,  the  party  who  is  in  possession,  under  an  order 
of  the  Court  made  on  the  trustees,  is  to  be  allowed, 
under  such  circumstances,  to  keep  possession  and  re- 
ceive the  rents  and  profits.  The  inclination  of  my 
opinion  is,  that  he  ought  not 

If  some  things,  which  I  have  heard  for  the  first  time 
to-day,  are  to  be  the  guide  of  the  Court  for  the  future, 
I  am  anxious  that  they  should  be  established  by  higher 
authority  than  mine.  -  I  confess  they  are  new  to  me ; 
and  I  do  not  feel  that  I  have  either  jurisdiction  or 
authority  to  establish  any  such  new  rules  of  practice  or 
law  here. 

I  will  send  my  order  to  the  Registrar. 


Dec.  23.  The  Masteb  of  the  Rolls  ordered  a  Receiver,  but 

made  no  order  as  to  waste,  on  the  Defendant  under* 
taking  to  commit  none,  and  to  pay  into  Court  the 
money  received  from  the  Railway  Company. 


Note.'— Reversed  by  Lord  Truro,  2»th  Jan.  1851.    See  3  Mac. 
4r  Gor.  413. 


J 
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CUSTANCE  w.  CUNNINGHAM. 


TN  this  caae,  an  old  woman,  who  had  accumnlated  a 
8Dm  of  money,  which  waa  Btanding  in  her  name 
in  the  funds,  Jiad  transferred  it  into  the  name  of  the 
Defendant,  in  whose  house  she  lodged,  apparently 
without  any  consideration.  The  Defendant  insisted 
that  there  had  been  a  gift  to  him,  sabject  to  the  pay- 
ment of  the  dividends  to  her  for  life. 

Upon  this  bill  being  filed  by  her  administrator,  in- 
sisting on  the  invalidity  of  the  transaction,  an  ex  porta 
injunction  had  been  granted  on  affidavit.  The  De- 
fendant put  in  his  answer,  insisting  on  the  validity  of  the 
gift  to  him,  and  he  now  moved  to  dissolve  the  injunction. 
The  principal  point  raised  was,  whether,  where  an  in- 
junction b  granted  before  answer  on  affidavits,  such 
affidavits  can  be  used  agtunst  the  answer  on  a  motion  to 
dissolve  the  injunction  after  the  answer  comes  in. 


solve,  such 
affidavits  may 


women  wag 
induced,  untli- 
out  considcru- 


Mr.  Fortter,  in  support  of  the  motion,  insisted,  that,  J' 

by  the  practice  of  the  Court,  such  affidavits  could  not  f 

be  now  received,  and  at  all  events,  that  they  could  not  ' 

be   received   as  to   matters  of  title.     He  aigued  that  t 

as  the  Defendant  could  not,  on  the  present  application,  \ 

support  his  answer  by  affidavit,  it  ought  to  be  taken  as  c 
true,  and  that  the  affidavits  previously  filed  ought  to  be 
r^ected,  at  least  as  to  all  matters  of  title. 


Mr.  Turner,  contri,  contended  that  the  practice  of 
the  Court  was  the  reverse,  and  that  the  only  limitation 
against  using  affidavits  gainst  the  answer  was,  that 

those 


n 
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1851.       those  could  not  be  used  which  had  been  filed  after  the 
answer. 


CUSTANCB 
V, 

Cunningham. 


The  following  authorities  were  cited :  — 

Mamer  y.  Jenner  (a),  Morphett  v.  Joius  (b),  Atkinson 
V.  KembU{c\  Rock  v.  Mathetos(d),  3  DanieWs  Prae- 
tice,  p.  356.  (Ist  ed.) ;  and  see  Eden  on  Injunctions,  326. 

The  Master  of  the  Bolls. 

My  strong  impression  is,  that  the  usual  practice  in 
this  branch  of  the  Court  has  always  been,  that  where 
an  injunction  has  been  obtained  on  affidavit,  and  after 
the  answer  comes  in,  the  Defendant  moves  to  dissolve, 
the  affidavits  filed  before  the  answer  may  be  used  on 
that  occasion.  I  cannot  say  they  have  ever  been  re- 
jected  here. 


The  motion  then  proceeded. 
Mr.  Forster  for  the  motion. 
Mr.  Turner  eontrh. 
Mr.  Forster  in  reply. 

Tht  Master  of  the  Rolls. 

This  is  a  case  as  full  of  suspicion  as  any  I  have  ever 
met  with.  An  old  woman  who  had  accumulated  a  sum 
of  stock  has,  it  is  said,  been  induced,  by  some  means  or 
other,  to  make  a  gift  of  this  sum  to  the  Defendant,  he 

being 

(a)  2  Hare,  603.  (c)  7  &m.  638. 

(A)  19  Ve$  350.  ,         \d)  2DeG.i  Sm.  227. 
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being  a  person  in  whose  house  she  lodged,  subject  only        1851. 
to  the  payment  of  the  dividends  to.  her  for  life.  Cvstakci 

There  is  no  memoranduoi  of  agreement,  and  nothing  '••"^ha 
to  shew,  either  that  he  was  to  have  this  stock,  wluch  pre- 
viously clearly  belonged  to  her,  or  even  that  he  was  to 
account  for  these  dividends.  It  rests  entirely  on  his 
own  statement,  and  on  the  fact,  that  she  has  made  the 
transfer  and  has  received  the  dividends.  There  is, 
therefore,  nothing  to  shew  that  the  Defendant  is  en- 
titled either  to  the  capital  or  dividends,  except  his  single 
oath.  He  says  that  he  has  witnesses  to  prove  the  trans- 
action; he  does  not  produce  one,  but  asks,  on  his  own 
statement,  that  the  injunction  may  be  dissolved  alto- 
gether, or  at  least  that  he  may  have  the  income  pending 
the  suit.  The  cireumstanees  of  this  case  are  so  fraught 
with  suspicion,  that  I  cannot  bring  myself  to  allow  him 
to  have  either. 

If  I  were  to  proceed  on  the  affidavits,  the  matter 
would  be  clear  from  doubt ;  but  I  think  there  ia  suf- 
ficient upon  the  answer  alone  to  induce  me  to  say,  that 
the  parties  ought  to  be  put  to  the  proof  of  their  rights, 
and  that  I  cannot  i^ssolve  this  injunction. 


Note.  —  The  suit  was  aubiequently  coopromued,  and  the  fjnd 
equally  divided  between  the  Plaintiff  and  the  Defendant.  See  the 
15  &  16  Ficl.  c.  86.  t.  69. 


^ 
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1850. 


^^AVil'  WHICKER  V.  HUME, 

14.  20,  21»22. 

1851.  HUME  V.  GILCHRIST. 

Jan,  14. 

A  contest  as  fTMHE  testator,  John  Borthwick  Oilchrist,  died  In 
a  proper  ques-  January  1841,  at  Paris,  wbere  he  bad  been  for 

^^A^  ^ ^^  some  time  residing.  His  will  was  executed  there  ao 
the  trial  of  an  cording  to  the  formalities  required  by  the  English  law, 
*''*1®  o  .  r       but  was  void  both  by  the  Scotch  and  French  law. 

A  Scotch"  ^ 

man  by  birth 

wuTwhUeM  ^**®  Plaintiff,  who  was  his  heir^t-law,  and  one  of 
sident  in  his  next  of  kin,  insisted,  that  the  testator  at  lus  death 

Paris,  and  ^^ 

died  shortly  '^*' 

after.    He 

described  himself  as  ^  J,  B,  G,  of  the  city  of  Edinburgh,  but  now  residiiig  ia 
Paru."  On  a  question  as  to  his  domicile,  the  Court  ihougnt  it  unnecessary  to  con- 
sider this,  as  no  description  which  the  testator  could  have  giyen  of  himself  would, 
by  itself,  have  had  any  effect  in  determining  the  domicile. 

There  is  no  foundation  in  law  for  the  argument,  or  notion,  that  a  Scotckman  by 
birth  cannot  acquire  a  domicile  without  repudiating  hu  nationality,  his  character  or 
quality  of  Scotchman,  or  in  a  country  where  he  is  only  a  lodger  and  not  a 
housekeeper. 

Whether  a  foreigner  can  obtain  a  civil  domicile  in  JVonce  without  the  authoris- 
ation of  the  French  government,  qtuere. 

The  testator,  J.  B.  G.,  was  bom  in  Scotland  of  Scotch  parents,  and  was  there 
educated.  In  1780,  when  twenty  years  of  age,  he  went  to  the  JSast  Indies  in  the 
East  India  Company's  service,  in  1804,  he  returned  to  England,  and  aflerwards 
retired  from,  the  Company's  service.  In  1806,  he  went  to  Edinburgh  where  he 
became  a  banker,  purchased  real  estate,  married  and  became  donuciled  there. 
His  affairs  became  embarrassed,  and  in  1817  he  came  to  London,  and  continued  to 
reside  in  England  until  1828,  in  furnished  lodgings,  and  occupied  himself  in  the 
sale  of  his  Oriental  works,  and  in  lecturing  on  the  eastern  languages,  chiefly  under 
the  auspices  of  the  East  India  Company.  Between  1817  and  the  time  of  the 
death  of  the  testator,  he  also  projected  various  undertakings,  of  which  he  was  to 
be  the  director,  in  London;  he  paid  three  short  visits  to  Scotland,  and  in  1825  he 
went  to  Belgium,  and  continued  travelling  about  the  Continent.  In  1833  he  re- 
turned to  England,  and  in  1834  he  again  went  to  France,  where  he  principally 
resided  until  his  death.  In  1837,  he  took  a  lease  of  a  residence  in  Paris  for  a 
term  of  years,  where  he  continued  to  reside ;  he  died  at  Paris  on  the  8th  of  January 
1841,  having  executed  a  will  according  to  the  laws  of  England,  in  which  he  de- 
scribed himself  as  "  J.  B.  G.  of  Edinbttrgh,  but  now  residing  in  Paris**  Hu  declar- 
ations as  to  domicile  were  contradictory.  Held,  under  all  the  circumstances,  that 
in  1817  the  testator  was  domiciled  in  Scotland,  that  he  subsequently  became  do- 
miciled in  England,  was  so  in  1827;  and  so  remained  to  the  time  of  his  death. 
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was  domidlad  either  in  Scotland  or  France,  that  his 
will,  not  beiog  executed  according  to  the  formalities 
prescribed  hy  the  country  of  his  domicile,  wits  void  as 
to  his  personal  estate,  which  amounted  to  about  25,0002^, 
and  that  it  was  therefore  distributable  amongst  his  next 
of  kin,  as  if  he  had  died  intestate. 

The  Court,  in  1843,  and  hj  arrangement  between 
the  parties,  referred  it  to  the  Master  to  ascertiun  where 
the  testator  was  domiciled  at  the  time  of  his  death ;  and 
the  Master  haviug,  in  1819,  found,  that  he  was  do- 
miciled in  Enghiad,  the  Plaintiff  took  exceptions  to 
his  report,  which  now  came  on  for  argument 

The  princnpat  material  facts  were  as  follows :  —  The 
testator  was  bom  in  Sdinburffh  in  the  mouth  of  June 
1759,  of  Scotch  parents,  domiciled  there.  He  was 
educated  at  George  Seriofe  school,  and  was  aflerwards 
apprenticed  to  a  surgeon  at  foUirA.  He  was  in  his 
earl;  youth  in  the  iVeit  Indiet  for  a  short  period,  but 
having  returned  to  Scotland,  he  in  1782  went  to  the 
Eaat  Indiet,  and  entered  into  the  service  of  the  Eatt 
India  Company,  He  remained  in  the  Eatt  India  until 
the  year  1804,  and  during  his  stay  there  was,  in  Mm/ 
1789,  appointed  assistant  sui^eon,  and  afterwards,  in 
April  1798,  surgeon  in  the  service  of  the  Company. 
He  pfud  much  attention  to  the  study  of  Oriental  lan- 
guages, and  npent  considerable  time  in  the  preparation 
of  literary  works  on  the  subject,  and  on  the  24th  De- 
cember 1798,  he  was  appointed  Professor  of  the  Sin- 
dostanee  and  Perrian  languages  in  the  College  of  Fort 
William. 


In  letters  written  by  him  while  in  India  to  relatives, 

in  the  years  1786,  1793,  1800  and  1602,  he  spoke  of 

seeing    "  his   native  land    again "    and  of   returning 

Bb  2  "  home." 
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1850.  <<  borne."    In  1804,  his  health  had  become  impaired, 

i^X,^  ^®  resigned  his  professorshipy  and  obtained  leave  to 

V.  return  to  England. 


Hums. 


The  testator  was  then  about  forty-five  years  of  age, 
and  it  did  not  clearly  appear  what  pkns  he  had  fmned 
for  the  settlement  or  employment  of  his  future  life. 

On  his  return  to  this  country  he,  in  the  year  1804, 
presented  to  George  Herioffi  hospital,  Edinburgh,  lOOiL, 
'^  as  a  small  testimony  of  gratitude  for  his  education 
there : " —  he  procured  himself  to  be  admitted  a  Bui^ess 
and  Ghiild  Brother  of  the  city,  caused  his  armorial 
bearings  to  be  matriculated  in  the  Lyon  office,  and 
obtuned  a  diploma  of  the  academy  of  James  VI.  of 
the  city  of  Edinburgh;  and,  in  the  year  1805,  em- 
barked in  some  wholesale  linen  trade  in  Edinburgh. 

He  seemed,  for  some  time,  to  have  principally  re- 
sided in  the  neighbourhood  of  London.  In  May  1805, 
he  obtained  a  pension  of  150Z.  from  the  East  India 
Company  as  a  retired  surgeon.  He  endeavoured  tc 
promote  the  sale  of  his  works  on  Oriental  languages, 
by  giving  lectures  on  the  subject,  and  having  offered 
his  gratuitous  services,  he  was,  on  the  22d  February 
1806,  appointed,  provisionally,  professor  of  Oriental 
languages  in  the  college  of  the  East  India  Company 
at  Hayleybury,  which  he  held  for  two  months  only. 
In  the  mean  time,  he  claimed  to  be  connected  with 
the  noble  Scotch  family  of  Borthwick,  conceived  that 
he  had  some  right  to  the  title,  then  supposed  to  be 
only  in  abeyance,  and  on  the  2l8t  March  1806,  ob- 
tained a  royal  licence  to  take  and  use  the  name  of 
Borthwick:  on  the  5th  June  1806,  obtained  a  grant 
of  Arms,  in  which  he  was  described  as  '^  John  Barth* 

wick  Gilchrist  of  CamberwelL^ 

He 
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He  oonlinQed  for  Bome  time  to  give  lectures  (wliich 
were  coUed  gratuitons)  on  the  Oriental  langnageB,  with 
a  view  to  promote  the  sale  of  hie  literary  works ;  but 
in  1806,  he  appeared  to  have  resolved  to  settle  in 
JSdiTiburgh.  He  became,  on  the  23d  of  December  1806> 
a  member  of  the  Company  of  Merchants  in  that  city, 
and  entered  into  partnership  aa  a  banker  with  James 
Inglis,  aa  from  the  let  January  1807.  The  partaerehip 
property  consisted  of  a  heritable  flat  in  Hunter  Square, 
where  the  bumness  was  carried  on,  and  20,000£  stock, 
or  200  shares  of  100^  each  in  the  Commercial  Bank 
of  Scotland.  He  had  early  pud  certain  debts  left 
unpaid  by  bis  father  and  mother;  and  on  the  6th  of 
March  180?,  he  wrote  to  his  mother  in  Newfoundland 
to  induce  her  to  return  and  join  him  in  Edinburgh  ; 
and  he,  in  his  letter,  stated  "  that  he  was  looking  out 
for  a  good  wife  for  lumself,  to  live  and  die  now  in 
his  native  place."  In  the  some  year,  he  purchased  a 
house  in  Nicholson  Sjuare,  Edinhurgh.  In  May  1608, 
he  married  a  Scotch  lady,  upon  which  occasion  a 
marriage  settlement  in  the  Scotch  form  was  executed, 
and  he  and  his  wife  continued  to  reside  at  his  house 
in  Nicholson  Square.  Thus  he  continued  in  Edinburgh 
until  1813,  in  which  year  the  banking  firm  of  Tnglis, 
Bttrthwick  Gilckrixt  Si  Co.  fell  into  difficulties.  The 
testator  could  not  support  the  expenses  to  which  he 
had  been  accustomed,  the  partnership  was  dissolved, 
and  the  testator  retired,  as  from  the  30th  June  1815. 
In  the  year  1816,  he  went  to  reside  in  Perthshire, 
and  after  returning  for  a  short  time  to  Edinburgh,  he 
broke  up  his  establishment  there:  he  came  to  London 
in  June  1817,  and  never  again  returned  to  Scotland, 
except  on  three  short  visits. 


On  his  arrival  in  London,  he  took  lodgings,  and  having 

memorialized  the  East  India  Compnny,  he,  in  August 

BbZ  1817, 
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1850.  1817j  obtained  an  increase  of  12021  to  his  retiring  pay. 
He  then  proposed  to  give  lectures  in  Hindostanee,  and 
in  1818  memorialized  the  E<ut  India  Company,  praying 
their  patronage  and  protection  and  the  allowance  of  a 
''salary/'  and  a  regulation  requiring  the  attendance  at 
his  lectures  of  every  Company's  officer  previous  to  his 
departure  for  India. 

The  East  India  Company  approved  of  the  proposali 
and  to  ''  encourage "  the  testator  granted  him  200i!. 
a  year  for  three  years,  but  confined  the  compulsory  at- 
tendance to  medical  officers  only. 

The  three  years  expired  in  November  1821,  and  was 
continued  for  three  years  more,  and  on  the  expiration 
of  that  period  upon  the  application  of  the  testator, 
who  was  in  the  middle  of  a  course  of  lectures,  the 
term  was  extended  for  three  months,  and  it  ultimately 
expired  on  the  20th  of  June  1825.  In  his  reports  to 
the  Directors,  the  testator  described  this  appointment 
as  a  ''  triennial  probation,"  ''  temporary  appointment," 
and  ''  temporary  office." 

After  coming  to  Englandf  he  let  and  afterwards 
finally  sold  his  house  in  Nicholson  Square,  and  the 
principal  part  of  his  fiimiture  &c,  but  he  removed  the 
rest  and  his  books  to  London.  He  retained  the  bank 
shares  and  the  premises  in  Hunter  Square  down  to  his 
death;  and  in  a  deed  executed  in  London  in  1819,  he 
described  himself  as  ''  J.  B.  Gilchrist  of  the  city  of 
Edinburgh,  at  present  rending  in  Arlington  Street/* 
He  retired  from  the  Horticultural  Society,  Boyal 
Society,  and  East  India  Club  in  Edinburgh,  of  which 
he  was  a  Member. 

While 
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While  ia  Lojidon,  beaidee  giving  lectures,  he  was 
actively  eogoged  in  writing,  correcting,  printing,  pub- 
lisbing  and  aclling  his  Oriental  works,  and  made  laige 
profits  thereby,  so  long  as  his  lectures  continued ;  but 
they  subsequently  became  valueless. 

In  London  he  always  resided  either  in  lodgings  or 
in  a  ready  furnished  house.  To  improve  his  income, 
he  tried  to  become  a  director  of  the  East  India  Com- 
pany, and  of  two  I^ondon  Insurance  Companies,  the 
manager  in  London  of  a  joint-stock  bank,  the  mana- 
ger of  a  herring  fishery,  and  he  offered  to  become  the 
^^nt  in  London  of  the  Scotch  Military  Academy  and 
the  Southern  Edinburgh  school.  But  in  these  he  never 
succeeded.  He,  however,  assisted  in  establishing  the 
London  University  and  of  an  Oriental  institution,  and 
he  continued  his  lectures  till  1826,  when  he  went 
abroad. 

It  should  be  stated  that,  in  1820,  his  wife  went 
alone  to  Edinburgh  on  a  vbit,  and  on  that  occasion  he 
expressed  himself  in  terms  which  were  much  relied  on 
by  the  Defendants.     Thus :  — 

On  tbe  5th  of  June^  1820,  he  wrote  from  London 
to  his  wife  as  follows :  — "  Indeed,  tbe  sooner  the 
whole  library,  such  as  it  is,  be  dispatched,  the  better, 
for  there  is  but  a  feeble  chance  of  my  ever  casting 
my  eyes  on  servile  Auld  Reekie  and  her  selfish  crew 
i^un.  The  very  idea  of  your  being  constrained  to 
visit  it  and  them  nckens  me  to  death  at  the  bare 
thought  of  it,  and  God  send  us  all  safer  than  Lot's 
wife  from  a  place  which  my  soul  abhors  with  the  com- 
pletest  detestation."  Again,  on  the  17th  oiJuh/  1820, 
in  a  letter  tohis  wife,  he  expressed  himself  as  follows : — 
"  My  heart  loathes  Auld  Reekie  every  day  more  and 
Bb  ^  more. 


\ 
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1850.       more,  and  Grod  eend  yon  safe  oat  of  it»  the  flooner  tlie 
better.** 

Abont  the  same  time  {Jume  1820)  he  published  a 
pamphlet  called  "  The  Oriental  Green  Bag,"  a  stnuige 
wild  incomprehensible  rhapsody.  It  however  contained 
the  following  passages,  which  were  relied  on  by  the 
Defendants :  —  *'  Woes  me,  O  hapless  Caledonia  I  how 
dreadfully  is  the  efiulgent  lustre  of  thy  Wallace  and 
Knox  now  eclipsed  by  the  visible  darkness  of  thy  po- 
litical horizon  ?  and  how  miserably  impotent  must  the 
heads,  hearts,  and  hands  of  thy  hardy  race  have  become, 
if  they  have  at  last  sunk  so  far  below  the  level  of  the 
gallant  Margaret  ManrCe  nervous  arm.  She,  by  a 
single  blow  with  a  stool,  sent  Popery  a  packing  to  the 
devil,  and  supplanted  it  with  a  Scottish  republican  kirk, 
converted  in  modem  times  and  style  to  a  High  Church, 
with  very  low  and  grovelling  ideas  of  either  civil  or 
religious  liberties.  Scotia!  I  have  fled  from  thy  con- 
fines for  ever,  and  shook  the  very  dust  fix»m  off  my 
shoes,  at  my  last  farewell,  not  then  imagining  I  might 
live  to  behold  thee  regenerated  by  virtuous  principles  m 
every  thing  worthy  of  thy  high  and  ancient  renown." 
He  proceeded:  —  '^  Humble  as  my  birth  and  parentage 
have  been,  I  possess  sufficient  nobility  from  the  fiat  of 
nature  to  forgive  the  assassinating  stab  of  iniquity  from 
the  arm  of  justice ;  but  I  never  shall  crouch  so  low  as 
to  forget  the  consequences  of  the  atrocious  blow — a 
blow  which  dissolution  cannot  efface  from  a  conscious 
retrospective  mind,  wherever  it  may  wing  its  flight, 
and  one  that  impels  me  to  disown  and  deny  my  country, 
as  a  tyrannical  stepmother,  to  whom,  since  my  return 
after  a  long  absence,  I  owe  nought  save  the  deepest 


disgust." 


Notwithstanding 
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Notwithstanding  this  outbreak  aguDst  his  native 
city,  he,  in  1833,  when  on  a  temporaiy  visit  to  £!dm- 
burgh,  exerted  himself  to  get  " NichoUon  Square" 
changed  into  "  Borthwick  Square"  with  a  view  of  per- 
petuating the  name,  and  handing  down  the  name  of  his 
maternal  ancestor  to  posterity ;  and  in  his  memorial  to 
the  SherifiT  Depute,  and  his  letters  to  the  inhabitants 
of  the  sEud  square  in  relation  to  Edinburgh  and  Scot- 
land, be  applied  to  them  the  following  epithets:  "  the 
growing  metropolis  of  my  beloved  Caledonia"  "  the 
good  town  of  Edinburgh,"  "  the  peerless  capital  of 
both  ancient  and  modem  times,"  "  superbly  beautiful 
metropolia  of  Caledonia;"  apd  in  a  form  of  approval 
prepared  by  him  and  intended  to  be  signed  by  the 
inhabitants,  they  were  made  to  express  a  wish,  that  the 
testator's  application  ehould  be  granted,  because  it  would 
hold  out  to  every  patriotic  inhabitant  an  appropriate 
reward  from  his  enlightened  fellow-citizens,  impartial 
countrymen,  and  liberal  c(mtemporarie8. 

In  the  year  1828,  in  consequence  of  the  ill  state  of 
bis  health,  his  limited  income,  arising  from  the  loss 
of  hb  appointment  and  the  non-sale  of  his  books,  he 
went  to  the  Continent,  and  there  remuned  till  1831, 
but  in  the  same  year  he  agun  returned  to  the  Continent 
He  remained  abroad  until  March  1833,  when  he  came 
alone  to  London  "  heartily  sick  of  the  Continent,"  and 
he  afterwards  seemed  determined  to  take  a  house  in 
London,  and  make  bis  "  home "  there,  but  he  never 
carried  it  into  effect. 


He  attempted  to  establish  a  newspaper,  and  took 

premises  for  tliat  purpose,  but  he  abandoned  it  very 

shortly   after.      Having   quarrelled   with   his    nearest 

relatives,  he  again,  la  Mag  1834,  went  to  France,  and 

remuned 
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1850.       remained  there  (with  two  immaterial  exceptions)  until 
his  death  (1841). 

In  a  letter  from  Dooer  to  his  solicitor  in  L/mdomi 
dated  the  9th  of  ApiH  1834,  the  testator  wrote  to  the 
effect  that  "  his  reason  for  going  to  the  Continent  was 
that  he  was  unwilling  prematurely  to  expose  either  his 
wife  or  himself  to  those  annoyances  in  the  metropolis 
(meaning  London),  where  for  six  months  they  both 
suffered  severely  in  body  and  mind :  also  to  say  nothing 
of  his  purse,  which  his  arch  enemy  was  determined  to 
sink  to  the  lowest  ebb,  that  he  might  torment  him 
while  labouring  under  a  complication  of  evils,  and  one 
of  them  a  dangerous  disease,  which  he  was  very  far 
from  having  yet  escaped,  and  that  to  flee  from  similar 
visitations  in  future  was  the  grand  object  of  his  wish, 
and  he  had  requested  his  kind  helpmate  to  cross  the 
channel  once  more,  in  search  of  that  tranquillity  which 
he  could  not  expect  in  his  own  country,  while  beset  as 
he  had  been  by  needy  and  greedy  blood-relations  all 
sighing  for  his  death." 

In  another  letter  to  his  solicitor,  dated  the  3d  of 
May  1834,  he  stated  to  the  effect  *'  that  he  was  slowly 
recovering  from  the  bad  effects  of  the  late  north-east 
winds,  and  the  still  worse  annoyance  to  which  he  had 
for  months  past  been  exposed,  and  could  not  avoid 
without  returning  immediately  to  the  Continent  for 
change  of  air  and  scene  &c.  till  he  should  recruit  his 
healtii  thereby,  as  far  as  possible." 

From  this  time  (1834)  to  his  death  in  1841,  he  con- 
tinued to  reside  without  occupation  in  Paris  and  the 
neighbourhood.  In  July  1837  he  and  his  wife  took 
a  residence  in  Paris,  with  coach-house  and  stables,  on 
lease  for  three,  six,  or  nine  years,  witii  an  obligation  to 

funush 
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fnmish  it,  but  detenninable  on  ax  montha'  notice,  "  in 
case  of  unfoTeseen  events  compelling  liiin  to  quit  Paris, 
or  in  other  cases  equally  unforeseen  in  the  interests  of 
his  family."  He  completely  fumished  the  residence, 
and  continued  to  reside  in  it  down  to  his  death  in 
January  1641. 

In  1840,  the  testator's  will  was  prepared  by  his 
Lotidon  solicitor,  and  in  the  draft  he  was  described  as 
"  now  tending  at  No.  at  Paris,  in 

the  Kingdom  of  France;"  but  when  tlie  draft  '^as  read 
oTer,  the  testator  caused  himself  to  be  described  as 
"  John  B.  Gilchrist  of  the  city  of  Edinburgh,  but  now 
rending  at  No.  10.  Sue  Matignon,  in  the  dty  of  Paris, 
Dr.  of  Laws,  formerly,  for  many  years,  in  the  medical 
service  of  the  Honourable  the  East  India  Company  in 
Bengal,  and  one  of  the  Professors  in  the  Oriental 
Coll^,  Calcutta,  and  author  of  many  books  in  the 
Oriental  languages." 

Mr.  Lawson,  who  read  over  the  will  to  the  testator, 
stated,  that  it  being  his  rule  in  preparing  wills  of 
£nglishmm  in  France  to  ascertun  the  domicile,  upon 
the  ocoaMon  above  stated,  a  conversation  took  place 
between  the  testator  and  the  deponent  in  reference  to 
the  former's  domicile,  which  led  the  deponent  to  object 
to  the  testator  being  described  as  of  Edinburgh ;  and 
although  the  deponent  was  unable  at  that  distance  of 
time  to  set  out  and  detail  that  conversation,  he  well 
remembered,  that  the  domicile  which  the  testator  at- 
tributed to  himself  was  England,  and  the  reason  he 
gave  for  describing  himself  as  of  Edinburgh  was,  that  it 
was  the  place  of  his  birth  and  would  serve  as  a  means 
of  identity;  and  the  further  observations  of  the  de- 
ponent on  the  subject  were  cut  short  by  a  display  of 
irritation  on  the  part  of  the  testator,  with  whom  the 
deponent 
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1850.       deponent  could  not  eflfectoallj  lemonstnte,  bj  reaeon  of 
hk  recent  acqnaintance  with 


The  Plaintiff  produced  the  evidence  of  nine  witnesses 
as  to  the  dedaiationa  of  the  testator  as  to  his  domiciley 
and  the  Defendants  four;  but  snch  declarations  were 
quite  opposed.  To  the  Pluntiff's  witnesses  he  had 
stated  that  his  domicile  was  in  Scodand,  that  it  was  his 
home,  and  that  he  was  strongly  attached  to  that  conntiy, 
and  was  deurous  of  ending  his  days  there ;  but  to  the 
DefendtfDts'  witnesses  he  as  distinctly  stated  his  home 
and  domicile  to  be  in  England,  to  which  place  he 
intended  to  rotum^  and  that  he  had  latterly  a  dislike  to 
Scotland,  and  was  determined  never  to  reside  there 
again. 

As  to  the  alleged  French  domicile,  the  opinion  of  two 
French  advocates  —  Messrs.  Chaix  cf  JEst  Ange  and 
Blanchet — was  produced,  whose  opinion  was»  that 
*'  V  etranger  ne  pent  acqu^rir  un  domicile  en  France, 
que  par  la  naturalization,  ou  Fautorisation  du  Roi  (a) ;" 
neither  of  which  had  been  obtained  by  the  testator. 

The  exceptions  to  the  Master's  report  finding  an 
English  domicile  now  came  on  for  argument. 

Mr.  Boupell  and  Mr.  Springall  Thompson  for  the 
Plaintiff. 

The  testators  domicile  of  origin  was  imquestionably 
Scotch,  but  if  he  had  died  in  India,  after  he  had  entered 
into  the  service  of  the  Fast  India  Company,  it  would 

be 


(a)  See  RoberUon't  Case,  Tri'       1841.    Cour  Ho^ale,  Sth  August, 
hunal  de  la  Seme^  18th  Nwember,      1842,  post  page  401 . 
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be  difficult  to  contend,  after  the  deciBions  in  Miinroe  y. 
DougUu^a)  aod  Craigie  v.  Lemn{b),  that  be  bod  not 
acquired  an  Indian  domicile,  which  "  is  in  legal  effect 
a  domicile  in  the  province  of  Canterbury."  But,  os- 
Buming  that  to  be  bo,  it  is  clear,  that  he  afterwards,  in 
1807,  re-acquired  a  Scotch  domicile  when  he  had  re- 
tired from  the  service.  To  establish  this,  there  must 
be  proof  both  of  an  intention  and  of  the  fact  of  his 
determination  to  fix  his  domicile  in  Scotland.  The  in- 
tention iB  found  in  his  letters  to  his  mother,  declaring 
bia  desire  to  "  hve  and  die  in  bis  native  place,"  and 
the  fact  is  evidenced  by  his  long  residence  in  Edinburgh 
and  by  his  carrying  on  business  as  a  banker  in  that 
place. 

The  testator's  donudle  is  distinctly  proved  to  be 
Scotch  down  to  the  year  1816,  and  the  real  question  is 
this :— 4id  any  change  of  domicile  take  place  subsequent 
to  that  year  ?  The  rule  of  law  is  thus  stated,  in  Somer- 
vilk  T.  SmnervilU  (c) :  "  the  ori^nal  domicile,  or,  as  it 
ia  called,  the  forum  originia,  or  the  domicile  of  origin, 
is  to  prevail,  until  the  party  baa  not  only  acquired 
another,  but  has  muiifested  and  carried  into  execution 
an  intention  of  abandoning  his  former  domicile  and 
taking  another  as  bis  sole  domicile."  Lord  Coltmham, 
in  Munro  v.  Munro  (d),  afler  stating  this  principle  in 
the  very  words,  says :  —  "  Such,  after  the  fullest  con- 
mderation  of  the  authorities,  was  the  principle  laid 
down  by  liord  Ahanleg  in  SomerviUe  t.  Somerville, 
and  from  which  I  see  no  reason  for  dissenting.  So 
iirmly,  indeed,  did  the  t^vil  law  consider  the  domicile 
of  ori^  to  adhere,  that  it  holds,  that  if  it  be  actually 
abandoned. 


(a)  5  Haddod,  370. 
(ft)  3  Curlai,  435. 


(c)  5  Feity,  167. 

(d)  7CI.^Fm.p.  870. 
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abandoned;  and  a  domicile  acquired,  but  that  again 
abandoned,  and  no  new  one  acquired  in  its  place,  the 
domicile  of  origin  rcTiyes.  To  effect  this  abandonment 
of  the  domidle  of  origin,  and  substitute  another  in  its 
place,  it  required  k  caneours  de  la  voIonH  et  du  fait; 
ammo  et  facto  ;  that  is,  the  choice  of  a  place ;  actual 
residence  in  the  place  then  chosen ;  and  that  it  should 
be  the  principal  and  permanent  residence;  the  spot 
where  he  had  placed  larem  rerumque  ac  fortunarum 
marum  iummam  ;  in  fact  there  must  be  both  residence 
and  intention*  Besidence  alone  has  no  effect  per  se, 
though  it  may  be  most  important  as  a  ground  from 
which  to  infer  intention*  Mr.  Surge,  in  his  excellent 
work  (a),  cites  many  authorities  from  the  civilians  to 
establish  this  proposition.  It  is  not,  he  says,  by 
purchasing  and  occupying  a  house  or  furnishing  it,  or 
vesting  a  part  of  his  capital  there,  nor  by  residence 
alone,  that  domicile  is  acquired,  but  it  must  be  resi- 
dence with  the  intention  that  it  should  be  permanent'' 
As  to  the  animus,  or  intention  of  the  testator  after 
1816,  it  appears  that  his  dislike  was  not  to  Scotland, 
but  to  Auld  Reekie ;  that  he  left  it  from  constraint, 
his  object  being  to  recruit  his  fortune  in  England,  and 
then  return.  His  removal  did  not  depend  upon  a 
deliberate  free  choice,  from  a  preference  to  England, 
or  an  inclination  to  reside  there,  but  was  the  result  of 
pressure  of  circumstances,  and  of  his  pecuniary  embar- 
rassment A  residence  *^  constrained,  or  from  the 
necessity  of  his  affairs,"  is  insufficient  to  change  a 
domicile;  Bempde  v.  Johnstone {b).  And  as  in  the 
case  of  exile,  the  absence  of  a  person  from  his  own 
country  will  not  operate  as  a  change  of  domicile ;  so, 
where  a  pbrty  removes  to  another  country  to  avoid  the 

inconveniences 


(a)  1  Commentariei,  54. 


(b)  3  r«ey,  p.20I. 
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inooDTeniences  attending  &  residence  in  his  owo>  be 
does  not  intend  to  abandon  his  original  domicile,  or  to 
■cqoire  a  new  one  in  the  country  to  which  he  comes  to 
avoid  6uch  inconvenienoea ;  De  Bonneval  v.  De  Son^ 
tuval(a).  When  in  London,  the  testator  obtuned  no 
permanent  o£Sce  of  lecturer :  it  was  merely  temporary. 
He  bad  no  residence  except  in  lodgings,  which  wanted 
the  character  of  permanency  necessary  to  create  a  home- 
All  his  ties  of  family  connection  and  fortune  continued 
to  be  in  Scotland.  He  retained  bis  real  estate  and  bis 
Bank  shares  through  all  his  difficulties,  and  to  lus  death 
he  remuned  a  burgess  and  a  member  of  the  Society  of 
Merchants ;  and  bis  description  in  the  only  two  solemn 
instruments  in  evidence, — viz.  the  deed  of  1S19,  aod 
in  his  will,  executed  immediately  before  his  death,  he 
shews,  that  he  considered  himself  as  of  Edinburgh;  and 
in  1833  he  speaks  of  the  inhabitants  of  Edinburgh  as 
bis  "  townsmen  and  countrymen."  Though  the  evi- 
dence of  his  declaration  may  be  conflicting,  yet,  if  that 
be  so,  great  weight  is  to  be  attached  to  his  domicile  of 
origin,  and  that  will  turn  the  scale. 

But  even  if  his  domicile  were  in  London,  he  after- 
wards  abandoned  it.  He  ceased  to  have  any  house 
there,  and  died  in  France,  where  he  had  a  fixed  per- 
manent residence,  and  therefore  his  ultimate  domidle 
must  be  held  to  be  in  France. 

Mr.  Btavan,  for  Mary  Allse  Gale,  one  of  the  next 
of  kin. 

The  value  of  the  property  in  dispute  renders  this 
case  of  great  importance  to  the  parties ;  but  it  is  of 
greater  public  importance,  in  consequence  of  the  ge- 
neral 
(a)  I  Curtai.  p.  864. 
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neral  principle  of  law  involved  in  the  dedsloo.  The 
doctrine  of  domidle  has  sprang  ap  in  this  coontty  yerj 
recently,  and  neither  the  legislature  nor  the  Judges, 
until  within  a  few  years,  have  thought  much  upon  it  (a). 
In  Lord  Coke  and  the  old  I^al  authorities,  there  is  no 
trace  of  any  such  doctrine  as  this :  tliat  the  rights  and 
liabilities  of  an  English  subject  and  his  representatives 
may  be  entirely  varied  by  the  mere  change  of  his  resi- 
dence. It  seems  to  have  been  first  introduced_by  the 
appeal  cases  from  the  Scotch  courts  (6),  where  the  dvil 
law  has  been  adopted,  and  in  cases  relating  to  the 
distribution  of  the  estates  of  Scotchmen  (c).  However, 
according  to  this  doctrioe,  the  -validity  of  marriages 
involving  the  legitimacy  of  childrea,  and  the  question 
whether  a  woman  be  a  wife  or  not,  the  validity  of 
wills  and.  contracts,  and  the  liability  to  taxes  and  fiscal 
regulations  of  an  Ejtglith  subject,  are  to  depend  on  a 
day's  change  of  residence,  accompanied  by  declarations 
of  intention  to  be  proved  by  oral  testimony.  These 
consequences  are  enough  to  induce  the  Court  to  proceed 
with  caution,  while  acting  on  such  a  doctrine. 


Adopting  the  universally  recognised  definition  of  do- 
micile (</),  *'  Ubi  qtas  larem,  rerumque  ac  fortunarum 
summam  canstituil"  the  following  proporitions  are  sub- 
mitted :  —  First,    to  establish  a  change  of   domicile, 

there 


(a)  Per   Lord   CampbeO,   12 

(4)  Bruce  v.  Brvee  {1790), 
2  Boi.  *  P.  229.,  6  Bro.  P.  C. 
566 ,  and  8  Coop.  t.  CoU.  516. ; 
Hog  T.  Ltuhleg  (1792),  6  Bro.  P. 
C.  577.,  and  8  Coop.  t.  CoU.  449. ; 
Balfour  v.  ScoU,  6  Bro.  P.  C. 
550.  j  and  Dmmmond  t>  Dmm- 
mond,  6  Bro.  P.  C.  601, 

(c)     Bempde    v.    Johulone 


(1796),  3  Fet.  200. ;  Ornmanty 
(1796),8t»ted5J'«. 
id  6  Bro.  P.  C.  550. 
and  Boifrlimt  on  Pcriimal  Suc- 
ceiiion,  &iS.;  and  Someralle  v. 
Lord  SomerpUle  (1801),  5  Vet. 
785. 

(d)  1  Barge'i  Com.  40. ;  Standi 
Conjiict  ofhawi,  i5.;9a.^F. 
££6.;  BDd7C7.j-  F.849. 
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there  miiBt  be  clear  proof  of  the  change  animo  tt  facto, 

—  that  iB,  the  fact  of  permanent  abandonment  of  the  old 
domicile,  and  permanent  eBtablishment  in  a  new  (a). 
Second,  that  the  presumption  of  law  iB  aguost  the 
change  of  domicile,  and  that  the  burthen  of  proof  of 
change  rests  on  the  partj  allying  it(£).  Third,  that  it 
is  easier  to  fix  a  man's  domicile  in  his  native  country 
than  to  impress  him  with  one  which  is  alien  (c). 

Applying  these  principles  to  the  facts  of  this  case : 

—  First,  it  is  established  without  doubt  that  the  testa- 
tor's domicile  continued  Scotch  down  to  1817,  when 
he  was  fifty-eight  years  of  ^e.  Secondly,  that  the 
trustees,  on  whom  the  onus  of  proof  lies,  have  not  pro- 
duced any  clear  and  satisfactory  evidence  of  any  subse- 
quent permanent  change  of  domicile  antmo  et  facto: 
that  at  the  utmost  ^e  acts  and  statements  of  the  tes- 
tator, and  the  evidence  produced  by  them,  leave  the 
matter  doubtful,  and  that,  therefore,  the  last  clear 
domiole,  which  is  the  domicile  of  origin,  prevails  (ff). 
But,  thirdly  (in  the  alternative),  even  if  after  1817 
he  did  change  his  Scotch  domicile,  still  at  his  death  hia 
domidle  was  at  his  last  permanent  residence, — namely, 
in  Paris, 


The  life  of  the  testator  may  very  conveniently  be 
divided  into  five  periods:  from  1759  to  1780  he  passed 
his  infancy  and  youth  in  Scotland;  —  from  1780  to 
1804  he  was  in  /wdia ;  —  from  1805  to  1817,  he  re- 
sided in  Scotland ;  — {rom  1817  to  1827  he  lived  in 


(a)  Sloiy,i7.;  lBurge,il.; 
Munro  v.JUunro,  7  CI.  Sf  ^,876.! 
The  Caunteii  of  DalAouiie  v. 
AfDouaU.!  CLiF.an. 

(li)  1  Burge,  34.  40.  anil  the 
authorities  there  cited. 

Vol.  XIIL  Ce 


(e)  La  Virgime,  5  floiin.  »9. ; 
7  CI.  ^  F.  876.  1  and  PiillL  104. 

(d)  See  the  authorities  in  5 
MadJoek,  p.  398. 
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London; — and  thence  tp  lue  death,  in  1841,  he  resided 
almost  entirely  abroad.  His  domicile  of  origin  was  in 
Scotland:  there  be  was  bom  and  edncated,  and  that 
country  was  the  domicile  of  his  parents  and  of  all  his 
connexions.  It  is  unnecessary  to  discuss  the  question 
whether  be  afterwards  acquired  what  is  termed  an 
"Anglo-Indian  domicile,"  for  there  is  the  clearest  proof 
of  hb  subsequent  Scotch  domidle;  but  if  change  of 
domicile  depends  on  intention,  it  is  scarcely  possible  to 
concave  a  cose  in  which  an  Engliihman  goes  to  India 
with  the  fixed  intention  of  never  returning.  On  his  re- 
turn from  India  in  1804,  he  became  a  bui^ess  and  guild 
brother  of  Edinburgh,  a  member  of  the  company  of 
merchants,  obtained  a  doctor's  degree  there,  obtuned  a 
Scotch  grant  of  arms  and  a  licence  to  use  the  name  of 
Borthwick,  clamed  a  Scotch  peerage,  purchased  free, 
holds,  and  entered  first  into  the  linen  trade  there,  made  a 
gift  to  Herio^t  Hospital  "  as  a  small  testimony  of  grati- 
tude for  his  education"  in  that  seminary.  He  states  in  his 
letter  to  his  mother,  of  March  1807,  "  that  he  is  look- 
ing out  for  a  good  wife  for  himself  to  live  and  die  now 
in  his  native  place,"  and  he  soon  afEer  married  a  Scotch 
lady,  and  executed  a  settlement  in  the  Scotch  form :  he 
belonged  to  a  number  of  teamed  sodeties;  but,  above  all, 
he  carried  on  the  trade  of  a  banker  in  Edinburgh,  and 
exclusively  resided  there  on  his  own  freehold  property 
down  to  the  year  1816.  There  is,  therefore,  ample 
proof  of  his  Scotch  domidle  down  to  that  time. 


The  fourth  period  of  the  testator's  life  is  by  far  the 
most  important,  for  during  that,  if  ever,  the  English 
domicile  must  be  fixed.  It  is,  therefore,  neceseary  to 
look  to  what  were  hie  objects  for  coming  to  and  con- 
tinuing for  a  time  in  London.  The  first  was  to  obtun  a 
pension,  and  that  was  accomplished  in  the  same  year ; 
the  second  was  to  make  his  knowledge  of  Hindottanee 
profitable, 
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profitable,  not  by  lectures,  for  tbey  (as  he  says)  were 
always  gratuitous,  but  by  tbe  sale  of  his  books.  This 
end  was  to  Hie  accomplished  by  making  his  books  class- 
books,  and  ibr  this  reason  be  was  desirous  of  obtiuning 
tbe  permanent  o£Sce  of  professor  of  tbe  Eeut  India 
Company,  in  order  to  introduce  them  to  his  classes. 
Now,  the  real  point  is  this,  did  he  ever  obtain  any  per- 
manent office  which  fixed  his  permanent  readence  in 
London  f  His  application  on  the  22nd  of  Ai^tut  1818 
was  for  a  permanent  employment ;  but  the  East  India 
Company,  by  way  of  "  encouragement,"  granted  him  a 
gratuity  for  three  years  only,  which  was  afterwuds 
renewed  for  three  years.  Tbe  testator,  in  bis  report  to 
tbe  Company  of  the  let  o!  January  1822,  clearly  shews 
tbe  temporary  nature  of  bis  office.  Ha  saye,  "  having 
been  oonugued  to  a  second  triennial  probation  under 
tbe  auspices  of  a  temporary  appointment."  Subs&- 
quentiy,  in  the  report  of  the  Ist  of  JuIj/  1822,  be 
speaks  of  the  "probaiiimary  institution,"  and  on  tbe 
25  A  of  September  1823  of  the  "  chances  of  losing  tbe 
temporary  office  now  held."  He  afterwards  applied  for 
an  extension  of  his  appointment,  but  it  waa  revised 
beyond  tbe  30tb  of  June  1825.  The  employment 
ha'ving  thus  ceased,  the  profits  of  his  books  from  that 
hour  rapidly  diminished  imtil  they  became  valudess, 
and,  to  fill  up  the  gap,  the  testator  projected  Tarious 
means  of  increasing  his  income ;  as  by  tbe  institution  of 
a  Scotch  trade,  a  herring  fishery,  the  Oriental  Institu- 
tion, by  becoming  an  East  India  director,  and  a  di- 
rector of  the  European  and  Beacon  Assurance  Company. 
Tbeee  mere  projects  could  not  have  fixed  his  residence 
in  London,  for  they  all  failed.  After  their  f^ure  he 
went  abroad  in  1827,  and  there  remiuned,  with  trifling 
exceptions,  to  the  end  of  his  days  in  1841.  It  is  clear, 
therefore,  that  during  the  period  between  1817  to  1827 
hb  residence  in  London  was  dependent  on  the  per- 
Cc  2  manence 
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1850.       manence  uid  sDccee  of  bu  projects:  the;  were  nerei 
^^^^^    realize)) ;  they  all  tenmiuUed  unauccesrfully. 

The  last  period  of  his  life  niaes  tlie  qnestioD  of  the 
French  domicile  at  his  death.  The  testator  died  in 
France,  and  bad  been  Uring  there  for  years.  He  had, 
in  July  1837,  taken  a  boose  upon  a  lease,  nhich  he  had 
completely  fanuBhed  and  occupied  down  to  the  day  of 
his  death.  This  primA  fade  would  fix  his  donudle  at 
his  death.  But  it  will  be  said,  that,  according  to  the 
opinions  of  the  French  advocates,  a  dcRnidle  cannot  be 
acquired  by  a  foragner  in  France,  except  by  aothoriz- 
ation  of  the  £ing,  which  the  testator  did  not  obtun ; 
but  the  answer  is  twofold,  first,  that  the  question  is 
not  one  of  French  but  of  EngUth  law,  it  is  where  was 
he,  according  to  Englith  law,  domuuled  at  his  death  ? 
This  question  is  to  be  governed  by  the  law  of  this 
country,  and  not  by  that  of  France,  for  the  point  is  not 
whether  there  is  a  French  domicile,  but  whether  there 
is  a  domicile  in  France  according  to  our  law.  TMs  is 
illustrated  by  the  case  of  ColUer  v.  Rivas  (a).  There 
an  Englith  subject  died  in  BrutaeU,  where  the  Codt 
Napoleon  previuled ;  his  will  was  not  executed  according 
to  the  forma  prescribed  by  the  Belgian  law ;  and  upon 
his  will  being  offered  for  proof  here,  it  was  proved, 
that,  according  to  the  Belgian  law,  the  testator  was  oot 
domiciled  there,  not  having  obtained  the  authoiity  of 
the  Belgian  government.  But  Sir  Herbert  Jenner  re- 
jected that  mode  of  deciding  the  question,  and  said,  b]' 
the  law  of  England  the  testator  was  domiciled  in  Bel- 
gium. He  then  proceeded  to  adjudicate  as  if  sittiBg  in 
Belgium,  the  law  of  wliich  held  that  the  domicile  bung 
in  England,  a  will  executed  according  to  English  fw- 
malitiee  was  valid,  and  he  tliereupon  admitted  it  to 
probnte. 
(o)  8Curt.9M. 
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pTobate.  That  case  U  complicated,  but  it  deddea  that 
the  domicile  of  an  Englishman  must,  in  an  Engluk 
Court,  be  decided  according  to  the  Englith  Ian'.  But, 
secondly,  the  domicile  requiring  the  authorization  of 
the  King  refera  to  a  political  domicile  "equivalent  to 
onr  naturalization,"  and  not  to  a  civil  domicile  for  the 
purpose  of  euccesaion,  and  tbia  ia  the  view  taken  by  Sir 
Herbert  Jenaer  (a),  and  haa  aince  been  decided  ia  France 
in  Z.lcn/d'i  Case  (b). 


Lastly,  judging  of  the  case  by  the  eleven  criteria 
of  domicilei  atated  in  PhiUimore  cap.  x.,  the  balance  of 
evidence  ia  most  completely  againat  the  English  do- 
midle:  first,  bia  place  of  origin  was  Scotland;  aecond. 
Ilia  oral  and  written  dedarationa  perhapa  are  doubtful ; 
third,  the  place  of  hia  death  waa  in  France;  fourth,  the 
residence  of  his  wife  waa  in  France;  fifth,  houae  of 
trade  he  had  none ;  sixth,  depoutory  of  papora,  he  bad 
nothing  like  a  muniment  room,  although  some  of  hia 
papera  were  at  his  solicitor'a ;  seventh,  his  only  manaion 
house  waa  either  hia  residence  in  Paris,  or  his  freehold 
bonae  in  Edinburgh ;  eighth,  hia  deacription  in  legal  do^ 
cumenta — namely,  bia  will  and  the  deed  of  1819 — waa 
of  Edinburgh ;  nintb>  as  to  political  rights  he  certainly 
bad  none  but  in  Scotland ;  tenth,  bia  only  real  estate 
waa  in  Scotland;  eleventh,  length  of  residence  waa  cer- 
tainly not  in  England.  So  that  of  these  eleven  criteria, 
none  can  be  answered  favourably  to  the  English  do- 
midle.  The  testator  left  London  in  1827,  and  acarcely 
ever  lived  there  again,  and  then  only  for  abort  periods. 
Down  to  that  time  he  never  completely  lost  hia  Scotch 
domicile.  It  ie  a  etrong  fact  that  on  the  face  of  his 
win,  executed  immediately  before  hie  death,  he  declares 
himself 

(a)  S  Curt.  %yj.  tM  DalUa  Rep.  1840.  part  2,  In 

(b)  See  poi<,page401.,  and      re Adam,\ Moore, F.C.C.^A'ii. 
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himself  a*  of  Edinbttrgh,  and  that  description  wu  in- 
eerted  nt  his  own  express  direction.  His  decUnlioiu 
to  the  witnesses  are  certunly  inconsistent ;  but  there 
are  ten  in  favour  of  declarations  of  Scotch,  against  foar 
snpporting  an  English  domicile. 

On  the  whole,  it  ie  submitted  that  the  finding  of  a 
domicile  in  London,  where  he  had  neither  honse  nor 
home,  property  having  locality  nor  relations,  nathei  his 
gumma  rerum  nee  Jbrtunai^m,  cannot  be  supported. 

Mr.  Turner  and  Mr.  Bagahawe,  for  the  executors  and 
trustees,  and 

Mr.  B.  Palmer  and  Mr.  Jama  Anderson,  for  the 
widov. 

The  testattnr  waa  by  birth  domiciled  in  Se<aland,  bat 
upon  entering  into  the  medical  service  of  the  East 
India  Company,  he  acquired  an  EngUsh,  or,  as  it  is 
sometimes  termed,  an  Anglo-Indian  domicile.  Bruce  v. 
Bruce  (a),  Munroe  v.  Douglas  (b),  Craigie  v.  Le«in  (c.) 

It  cannot  be  successfully  contended  that  the  testator 
did  not  re-acquire  a  Scotch  domicile  between  the  yairs 
1806  and  1817,  but  he  subsequently  acquired  a  domi- 
cile in  London,  which  he  never  afterwords  changed. 


The  correspondence  shews  that  he  left  Scotland  in 
1817  without  any  intention  of  returning  to  remde 
there.  He  had  all  bis  affairs  there  wound  up,  and  his 
subsequent  declarations  prove  that  he  "  loathed  the 

place," 


(a)  e  3.  F.  C.  566.  and  2  Bot. 
*  Put.  230. 


(4)  5  Mad.  379. 
(c)  3  Curlcit,  435. 
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place,"  and  that  he  had  fled  from  the  confiaes  of  Scot' 
land  for  ever.  During  hia  subsequent  residence  in 
XAmdoH  be  fixed  hia  domicile  there  by  hb  acceptance 
of  an  office  under  the  Host  India  Company,  the  duties 
of  which  required  hia  reaidence  in  the  metropoUe,  and 
also  by  hie  engaging  in  trade.  Elbert  t.  The  United 
Insurance  Company  (a).  The  Indian  Chief  (b).  The 
Bernon  (e),  Stanley  v,  Bernes  id)  London  became  liia 
home  and  the  centre  of  hi^  affairs,  and  where,  by 
teaching,  writing,  and  publishing  his  works,  he  de- 
rived his  income.  The  other  offices  of  Director,  &c. 
were  all  connected  with  London,  where  the  duties  of 
them  were  to  be  performed.  There  is  no  proof  of  any 
subeequent  change. 


The  question  of  a  French  domicile  is  to  be  deter- 
mined by  the  law  of  France,  of  which  an  English 
Judge  is  preeumed  to  have  no  knowledge,  and  it  must 
therefore  be  prored  as  a  matter  ,of  fact  by  the  tes- 
timony of  competent  witnessee.  Earl  Nehon  T.  Lord 
Bridport{e).  Here  the  only  evidence  of  the'  law  of 
Franee  is  that  of  two  distinguished  French  advocates, 
which  is  distinct  on  the  point,  that  a  foreigner  cannot 
acquire  a  domidle  in  France,  except  by  naturaUzatioo 
or  the  authority  of  the  King,  and  it  is  not  suggested 
that  the  testator  obtuned  either.  As  to  Lloi/d'a  caae, 
cited  from  Dalloz,  it  cannot  be  rec^ved  in  evidence. 
This  Court  only  receives  the  evidence  of  properly 
qualified  witneesee  in  proof  of  foreign  law,  and  will  not 
admit  hiw  books  unless  properly  verified  by  the  wit- 
ness. In  Earl  Nelson  v.  Lord  Bridport^  where  the 
question 


(J)  3   Haggard,    Eee.    Rep. 
131. 
(e)  8  Seao.  S»7.  547. 


(a)  CSted    in    PiUBmore   < 
Dom.  112. 

(ft)  1  Sobmtim.  101. 
(c)  lb.  101. 
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qnefltion  related  to  Sicilian  law,  the  Coart  rejected 
law  books  which  had  not  been  proved.  There  also, 
witnesses,  in  proving  a  foreign  Uw,  referred  to  certain 
paeat^es  in  law  books:  it  was  held,  that  this  £d 
not  give  the  opposite  putj  a  right,  without  further 
proof,  to  read  any  other  passages  from  the  same 
works. 

Bat  the  iacts  shew  that  there  was  no  sach  French 
domidle.  The  testator  went  to  France  for  bis  health, 
and  on  account  of  family  disputes.  When  he  took  the 
bouse  he  stipulated  for  tbe  right  to  determine  it,  if 
unforeseen  events  should  compel  him  to  quit  Farit. 
His  property  was  elsewhere,  and  there  is  no  indication 
that  hie  residence  there  was  of  a  permanent  character. 

Mr.  fV.  Morrii  and  Mr.  Frith,  for  legatees. 

Mr.  BoupeU,  in  reply. 

A  Scotch  domicile  being  admitted  down  to  1817, 
the  onut  of  proving  a  change  is  on  the  Defendants. 
The  employment  as  lecturer  was  of  a  temporary  and 
revocable  nature,  and  not  for  life,  and  was  therefore 
insuffident  to  effect  a  change  of  domicile ;  PhUlimore, 
61.  Sesidence  for  the  purposes  of  trade  will  not 
change  a  domicile.  Van  Leeuwen'i  Case  (a),  and  tbe 
cases  cited  to  the  contrary,  relate  to  a  commensal 
domicule  in  the  time  of  war  (b). 

Uoy^a  Case  is  decisive,  and  is  as  much  evidence  ss 
the  various  works  of  foreign  writers  which  are  referred 


(a)  Henry  on  Foreign  Law.         Sh^     Harmony,     S     Jtctxutm, 
\h)  Appendix,  p.  SUl.  3S2. 

(c)  PhUlimore  on  Dom.  148. 
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to  in  all  questioDH  of  domidle  or  international  law  (a);        1850. 
and  the  opinions  of  French  advocates,  unsupported  by     w*"''^^ 
oath,  are  themaelTes  inadmissible.  v. 

Hum. 

Tlu  Mabteb  of  the  B01.L8  reserved  judgment 


The  Master  of  the  Eolls. 

In  this  case,  it  was  on  the  Uth  January  1843,  re- 
ferred to  the  Master  to  inquire  where  John  Borthwick 
Gilchriit  was  domiciled  at  the  time  of  his  death,  on  the 
8th  January  1841. 

The  Master  reported,  that  he  was  then  domiciled  in 
England,  and  the  case  comes  before  me  on  exceptions 
to  the  Master's  report,  which  have  been  filed  by  the 
PiaiDtlfF  (oae  of  the  testator's  next  of  kin),  who  allies, 
that  the  testator,  at  the  time  of  his  death,  was  domiciled 
in  Scotland,  as  if  not  in  Scotland,  in  France. 

'Jhe  question  is  one,  which,  under  ordinary  circum- 
stances, is  proper  to  be  decided  upon  the  trial  of  an 
issue  {b) ;  and  I  should  have  adopted  that  course  on  this 
occasion,  if  all  parties  had  not  concurred  in  requesting 
me  to  determine  the  exceptions  here,  upon  the  evidence 
whidli  was  taken  before  the  Master. 

The   evidence  adduced   is   extremely  volnminous. 
There  are  several  afiBdavits  and  an  extremely  long  cor- 
respondence, 

(a)  "  On  the  nibject  of  do-  arise  coDeeming  it." — Par  Sir 

tnicile,  there  b   m  little  to  be  WUliam  Grant,  3  3fer.  p.  70. 
found  in  our  law,  that  ve  are         (b)  "  The  question  of  dooii- 

obliged  to  resort  to  the  irritings  eUe,  prima  facie,  it  much  more  a 

offoreign  jurists  for  thetlecision  question  of  fact  than  of  law." — 

of  most  of  the  questions  that  3  Fn.  801. 
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respondence,  coDsiiting  priacipallj'  of  letters  writteo  hj 
the  testator  himself)  and  containing  statements  of  his 
acts  and  intentions.  Many  of  these  statements  are  of 
an  unbiguous  nature,  and  very  few,  if  any  of  them,  of 
a  character  to  be  entirely  satisfactory  and  concluure. 


The  testator  was  bom  in  Edinburgh,  oCScotcb  parents 
domiciled  in  Scotland,  in  the  month  oi  June  1759;  he 
was  educated  there,  and  apprenticed  to  a  surgeon  at 
Falkirk.  He  was,  in  his  early  youth,  in  the  Weit 
Indiet  for  two  or  three  years,  but  in  1782,  he  went 
from  Scotland  to  the  Bast  Indies,  and  entered  into  the 
serrice  of  the  £att  India  Company.  He  remained  in 
the  East  Indies  till  the  year  1804,  and  during  his  stay 
there,  was  appointed,  at  first  assistant-surgeon  (May  6. 
1789),  and  afterwards  (April  20.  1798),  surgeon  in  the 
service  of  the  Company.  It  appears  that  he  had  pud 
much  attention  to  the  study  of  Oriental  languages,  and 
spent  much  time  in  the  preparation  of  literary  works  on 
the  subject;  and  he  was  on  the  24th  of  December, 
1798,  appointed  professor  of  the  HindostaTue  and 
Persian  languages  la  the  Collie  of  Port  WiUiam. 


In  1604,  his  health  had  beoome  impaired ;  he  re- 
signed his  professorship  and  obtiuned  leave  to  return  to 
England. 

The  testator  was  then  about  forty-five  years  of  age, 
and  it  does  not  clearly  appear,  what  plans  he  bad 
formed  for  the  settlement  or  employment  of  his  future 
life.  -  He  was  looking  to  both  Edinburgh  and  London, 
to  Scotland  and  to  England, 

In  Edinburgh,  he,  in  the  year  1804,  presented  to 
George  Heriofa  Hospital  lOOJ^  as  a  small  testimony  of 
gratitude  for  his  education  there ;  he  procured  bimself 


~^ 
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to  be  admitted  a  Burgess  and  Guild  Brother  of  the 
City,  caused  liis  armorial  bearings  to  be  matriculated 
in  the  Lyon  Office,  and  obtfuned  a  diploma  of  the 
Academy  of  James  the  6th  of  the  City  of  Edinburgh, 
and  in  the  year  1805  it  is  said  that  he  embarked  in  the 
wholesale  linen  trade  in  Edinburgh. 

He  seems,  however,  for  some  time,  to  have  prin- 
cipally resided  in  the  Deighbourhood  of  London.  On 
the  28th  of  May  1805,  he  obtained  a  pension  from  the 
Eatt  Jadia  Company,  as  a  surgeon  retired.  He 
endeavoured  to  promote  the  sale  of  the  works  on 
Oriental  langu^es  which  he  had  prepared  by  giving 
lectures  on  the  subject,  and,  on  the  21st  of  February 
1806,  he  waa  appointed  professor  of  Oriental  languages  in 
the  College  of  the  East  India  Company  at  Haykybury, 
which  however  he  held  only  for  a  few  months.  In  the 
mean  time,  be  claimed  to  be  connected  with  the  noble 
Scotch  family  of  Barthioickf  conceived  that  he  had  some 
right  to  the  title,  then  supposed  to  be  only  in  abeyance, 
obtiuned,  on  the  Slst  of  March  1806,  a  royal  license  to 
take  and  use  the  name  of  Borthwick,  and,  on  the  dth 
of  June  1806,  obtained  a  grant  of  arms,  in  which  he 
vM  described  as  "  John  Borthunch  Gilchriit  of  Cam- 
bertoeU." 

He  continued  for  some  time  to  give  lectures  (which 
he  called  gratuitous)  on  Oriental  languages,  with  a 
view  to  promote  the  sale  of  his  literary  works ;  but 
about  the  year  1806,  he  seems  to  have  resolved  to 
settle  in  Edinburgh.  He  became,  on  the  23d  of  De- 
cember 1806,  a  member  of  the  Company  of  Merchants 
in  that  city,  and  entered  into  partnership  as  a  banker 
with  Jamet  Inglit.  Although  the  formal  instruments 
were  not  executed  till  a  later  date,  in  December  1808, 
yet  the  commencement  of  the  partnership  business  was 

to 


i 
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185L        to  date  from  the  Isfc  otJoMuary  1807.    Tbe  partner- 
^^/^^     ship  propeiiy  oonssted  of  a  heritable  flat  in  HMMitr 
#.  Square,  where  tbe  humnem  was  carried  on,  and  20,0001 

^^^^       stock,  or  200  shares  of  lOOL  each  in  tbe  Commerdal 
Bank  of  Scotland,    With  reference  to  the  time  when 
his  engagement  to  the  East  India  Company  may  be 
strictly  said  to  have  ceased,  it  may  not  be  qnite  desr 
at  what  particolar  time  the  testator  ought,  in  strictness, 
to  be  said  to  baye  become  domidled in  Scotland;  bat 
the  proof  appears  to  me  to  be  dear  and  satisfactoryy 
that  Edinburgh  was  his  domicile,  with  all  the  1^1 
incidents  of  domicile,  some  years  before  the  year  1817. 
He  was  then,  and  it  \b  justly  and  necessarily  admitted 
that  he  ^as  then,  domiciled  at  Edinburgh,  which  was 
or  had  been  his  domicile  of  origin,  the  place  of  his 
birth  and  education,  to  which  he  was  naturally  attadied 
by  all  the  strong  ties  by  which  all  men,  and  Scotchmen 
perhaps  more  than  others,  are  bound.     He  had  early 
paid  certdn  debts  left  unpaid  by  his  father  and  mother, 
had  prevailed  on  his  mother  to  return  from  Newfound- 
land, and  join  him  in  Edinburgh.      He  purchased  on 
the  3d  of  April  1807,  a  house  at  No.  6.  Niekobon 
Square,  and  resided  there  with  his  wife  (whom  he 
married  in  May  1808),  and  besides  the  interest  he  had 
in  his  business  as  a  banker,  he  attended  to  the  printing, 
publication,  and  sale  of  his  literary  works,  and  became 
a  member  of  the  Bojal  Society  of  Edinburgh,  the 
Horticultural  Society,  the  East  India  Club,  and  the 
Scottish  Military  and  Naval  Academy.    Every  thing 
indicated  that  he  was  settled,  and  such  appears  to  me 
to  have  clearly  been  his  intention. 

But  in  the  year  1815,  the  banking  firm  of  Inglis, 
Borthwich  Gilchrist,  and  Co.  fell  into  difiiculties;  the 
testator  could  not  support  the  expenses  to  which  he 
had  been  accustomed ;  the  partnership  was  dissolveci, 

and 
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and  tbe  testator  retired  ns  from  the  30th  t>i  Jvne  1615.  1851. 

In  the  year  1816,  he  went  to  reside  at  Inchyra  ffoute  v^JT'^"^* 

in  Perthtbire,  and  afiter  returning  for  a  time  to  Ediri'  e, 

huTffh  he  went  to  London  in  June  1817.  ""^' 

It  appears  to  me  from  the  evideoce,  that  be  left 
Edinburgh  with  the  intention  to  abandon  it  as  his^ 
place  of  permanent  residence,  and  that  he  arrived  in 
London  with  no  certain  or  settied  determination  what 
to  do,  or  how  to  employ  himself. 

He  had  afiurs  at  Edinburgh  which  could  not  be 
immediately  settled,  his  property  there  conusted  in 
part  of  hia  moiety  of  the  flat  in  Hunter  Square,  where 
the  banking  business  had  been  carried  on,  and  of  his 
share  of  the  Commercial  Bankstock.  He  was  indebted 
to  the  Commenual  Bank  in  a  coodderable  sum  of  money, 
and  there  were,  1  think,  some  partnership  concerns 
not  entirely  arranged,  Hia  house  in  Nicholson  Square 
was  on  hand,  and  could  not  be  easily  sold,  or  even  let ; 
he  had  a  stock  of  hooks  in  the  hands  of  agents  to  sell, 
and  other  books  used  as  his  library,  and,  moreover,  he 
had  a  family  of  natural  children,  who  appear  to  have 
been  extremely  troublesome  to  him,  and  to  have  occupied 
much  of  his  attention.  When  he  left  Edinburgh,  he 
omitted  to  relieve  himself  from  the  liabilities  to  wbich 
he  was  subject,  in  consequence  of  his  being  a  member 
of  various  societies  there.  These  several  matters  are 
frequently  mentioned  in  his  correspondence,  which  can 
only  be  understood  with  reference  to  them  and  to  hiB 
peculiar  character. 


He  was  a  man  in  the  utmost  degree  self-confident, 
measuring  the  abilities  and  even  the  honesty  of  other 
persons  by  their  being,  more  or  less,  in  accordance  with 
his  own  views. 

He 
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1851.  He  bid  no  oonfidence  wlttterer  in  the  stalHlitT  of  the 

gorenunent  and  infftitotknis  of  the  oonntnr,  hot  hakd  Tciy 
great  confidence  in  ereij  adieme  of  his  own  snggestiony 
beliering  that  his  own  abilities  and  honest  poipoaes 
onght  to  insore  snooeas  to  ereiy  adventure  in  whi<i  he 
engaged.  He  yerj  xeadily  engaged  in  new  specola- 
tions;  bnt  he  as  leadOy  abandoned  them,  if  he  found 
that  he  could  not  control  them.  There  is,  necessarily, 
much  uncertainly  in  the  condumons  whidi  ought  to  be 
deduced  from  the  dedarations  of  such  a  person  on  par- 
ticular occanons.  He  was  irritable  and  rash,  and  like 
all  such  persons  no  doubt  often  uttered  expresnons, 
which  could  not  be  considered  as  satisfiiustory  proofs  of 
settled  intention. 

He  Tcry  naturally  demred  to  turn  his  knowledge  and 
abilities  to  profitable  use.  He  mainly  relied  on  his 
mode  of  teaching  Oriental  languages.  He  thought  it 
peculiarly  his  own,  and  expected  to  derive  Arom  it  both 
honour  and  profit.  To  these  views  he  seems  to  have 
been  more  constant  than  to  any  other ;  to  them,  as  far 
as  he  could,  he  made  all  other  views  subservient.  His 
plans  upon  the  subject  commenced  in  India  before 
1802,  were  pursued  in  London  whilst  he  remained  in 
the  neighbourhood  of  London,  before  he  went  to  reside 
in  Scotland,  were  pursued  in  Scotland  during  his  resi- 
dence there,  and  were  probably  the  principal,  if  not  the 
only,  subject  of  his  consideration  when  he  arrived  in 
London  in  1817. 

He  desired  the  assistance  and  influence  of  the  East 
India  Company,  and  submitted,  though  it  would  seem 
with  reluctance,  to  seek  for  their  patronage  and  sop 
port ;  his  character,  in  some  opposition  or  even  conflict 
with  his  position  and  interest,  gave  rise  in  process  of 
time  to  some  inconsistencies  and  uncertwity.     While 

he 
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he  thought  it  useful  or  perhaps  neoeseary  for  hie  pur- 
pose, he  wiBbed  to  receive  assistance  or  favour,  but  he 
eould  not  refrain  from  seeking  to  establish  a  claim  ad- 
versely. His  petiUons  to  the  £att  India  Company 
were  accompanied  or  eoon  followed  by  attacks  very 
likely  to  produce  un&vourable  effects.  He  seems  to 
have  truly  described  himself  as  irritable  and  irritated, 
and  his  correspondence  abounds  in  indications  of  his 
condition  in  this  respect. 


Such  bdng  the  man,  he  resided  in  London  from  the 
middle  of  1817  till  1827  or  1826,  mostly  in  lodgings, 
bat  for  a  time  in  a  house  which  he  hired  furnished.  I 
consider  it  to  be  immaterial  whether  he  resided  in  a 
house  of  his  own  or  in  lod^gs.  In  fact  he  resided  in 
London,  with  such  occasional  exceptions  or  absences,  as 
were  consistent  with  London  being  his  usual  and 
common  pkce  of  residence ;  we  have  the  undoubted 
fact  of  residence,  and  if  we  can  see  from  the  evidence 
that  this  fact  during  its  continuance  was  accompanied 
by  an  intention  to  make  London  his  permanent  place 
of  residence,  and  the  central  place  of  his  affairs  and 
business,  then  it  must,  I  think,  be  considered  that 
London  became  hU  domicile,  with  the  legal  incidents  of 
domicile. 


His  attention  was  first  directed  to  the  Eatt  India 
Company,  He  succeeded  in  obt^ning  some,  though 
not  a  satisfactory,  increase  of,  pension,  and  he  hoped  to 
increase  the  sale  of  his  books  by  obtaining  authority  to 
give  lectures  with  the  sanction  of  the  Company ;  his 
applications  were  continued  for  what  he  thought  a  very 
long  time,  and  were  not  so  successful  as  he  hoped,  and 
in  June  1818  he  informed  Mr,  AfHutcken  "that  he 
had  been  worried  night  and  day  concerning  his  business 
with  the  Court  of  Directors  for  six  months  past,  he 
feared 
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1851.  feared  to  little  purpose ;  still  he  could  not  quite  despair, 
and  should  keep  at  them  a  little  longer."  He  perse- 
vered and  he  occupied  himself  in  preparing  to  givt 
the  lectures,  and  to  some  extent  his  perseverance  was 
rewarded  with  success,  and  on  the  4th  of  November 
1818  he  was  informed,  that  with  the  view  of  encourag- 
ing him  to  establish  lectures  of  the  description  he  had 
proposed,  and  entertaining  the  highest  opinion  of  his 
merits  and  qualifications  for  the  objects  in  question,  the 
Court  of  Directors  had  resolved  to  allow  him  the  sum 
of  200L  per  annum  for  three  years ;  at  the  expiration 
of  which  period  it  would  appear  how  far  the  advantages 
which  he  anticipated  were  likely  to  be  realized,  and  the 
Court  further  resolved  that  all  persons  appointed  to  the 
Company's  medical  service  should  be  required  to  attend 
one  course  of  his  lectures,  for  admission  to  which  they 
should  not  pay  more  than  three  guineas.  This  appoint- 
ment was  temporary,  but  by  its  assistance  the  testator 
was  enabled  greatly  to  increase  the  sale  of  his  books ; 
and  I  think,  that  from  that  time  be  and  his  wife 
considered  themselves  to  be  fixed  in  London,  and  he 
looked  forward  to  paying  a  short  visit  to  Edinburgh  to 
wind  up  his  afiairs  there ;  he  did  not  consider  the  pro- 
fessorship, as  he  called  it,  profitable  in  itself,  but  rather 
as  a  losing  concern,  except  as  it  increased  the  sale  of 
his  books,  which  was  his  main  object  and  reliance.  He 
had  early  begun  to  think  that  he  liked  London  better 
than  Edinburgh^  and  his  dislike  to  Edinburgh  seemed  to 
increase.  He  desired  the  stock  of  saleable  works,  with  an 
exception,  and  his  whole  library,  such  as  it  was,  to  be 
sent  from  Edinburgh  to  London,  and  he  effected  some 
reduction  of  the  debt  which  he  owed  to  the  Commercial 
Bank.  He  seems  to  have  considered  himself  bound  to 
London  by  official  duties,  as  he  called  them ;  the  sale  of 
his  literary  works  was,  I  think,  the  principal  business, 
but  it  was  not  very  long  before  he  hoped  to  improve  his 

income. 
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inoome,  or  acquire  distinction  and  importance  by  some  ad- 
ditional employment,  and  in  the  different  projectB  which 
he  formed  during  his  residence  in  London.  It  is  plain 
that  one  principal  circumstance,  upon  which  they  were 
all  foanded,  was  bis  own  residence  in  London ;  what- 
ever be  proposed  to  do  in  the  various  occupationB  which 
he  at  different  times  contemplated,  his  contemplated 
place  of  action  was  London.  It  was  there  that  he  was 
to  be  either  entirely  or  principally.  At  various  times 
he  proposed  to  become  a  director  of  the  European  In- 
surance Company,  to  acquire  some  influence  or  interest 
in  the  Beacon  Insurance  Company,  to  take  an  active 
port  in  managing  the  business  of  a  proposed  herring 
fishery,  of  a  Joint  Stock  Bank  of  Enfflajid  and  Scot- 
land, to  become  gratuitously  a  director  or  agent  of  the 
Scotch  military  academy,  to  become  director  and  hono- 
rary corresponding  secretary  of  the  Southern  Edinburgh 
School,  and  of  the  Exeter  Public  School  Committee  in 
London.  In  these  and  other  projects  which  may  have 
occurred  to  his  versatile  and  active  mind,  London  was 
contemplated  as  the  place  where  be  was  to  be  and  to 
act,  and  in  considering  the  whole  of  his  correspondence, 
it  is  with  surprise  at  the  rapid  succesuon  and  abandon- 
ment of  different  schemes  for  attaining  profit  or  distinc- 
tion, importance  or  notoriety;  there  seems  to  be  a 
steady  and  constant  contemplation  of  London  as  the 
place  where  his  exertions  were  to  be  mainly,  if  not  ex- 
clusively, exercised.  This  might  have  been  consistent 
with  an  intention  to  return  to  Scotland,  or  to  reserve 
another  borne,  or  final  resting  place,  after  be  should 
have  satisfied  his  immediate  purposes;  but  of  this  there 
is  no  evidence.  He  certunly  never  thought  of  repudi- 
ating or  abandoning  his  character  of  a  Scotchman,  He 
did  not  cease  to  take  an  interest  in  his  native  place ;  he 
wotdd  probably  have  been  glad  to  attach  his  name  per- 
manentiy  in  some  conspicuous  manner  to  Ediidiurgh, 
lYoL.  XIII.  Dd  the 
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1851.  the  place  of  hb  birth  and  education:  notwithstanding 
the  disgust  which  he  had  expressed  on  leaving  it  He 
paid  it  two  or  three  transient  visits,  but  I  find  no  trace 
whatever  of  his  having  altered  the  resolution  which  be 
had  so  strongly  expressed  to  abandon  it ;  and  on  the 
whole,  I  am  of  opinion,  that  the  fact  of  his  residence  m 
London  was  accompanied  by  a  train  of  conduct  and 
facts  so  clearly  manifesting  his  intention  to  reside  there, 
permanently  or  principally,  and  to  make  London  the 
centre  of  his  afiairs  and  business,  that  it  must  be  con- 
cluded, that  in  and  before  the  year  1828  London  had 
become  and  was  his  domicile.  He  was  a  Scotchman^ 
bom,  educated  in  Scotland,  and  domiciled  there  before 
1817 ;  but  he  afterwards  abandoned  Scotland  as  bis 
residence,  removed  to  England,  and  resided  there  under 
such  circumstances  and  with  such  intentions  as  to  fix 
his  domicile  there. 

Such  being  my  opinion,  the  question  then  is  whether 
any  alteration  afterwards  took  place?  The  fulnre  of 
his  health  and  that  of  his  wife,  and  perhaps  considera* 
tions  of  economy,  seem  to  have  been  the  sole  reason 
for  their  subsequent  movements,  whether  they  were 
together  or  separate.  They  went  to  the  continent  at 
first  for  longer  or  shorter  or  uncertain  periods,  plainly 
without  any  fixed  or  settled  plan,  and  without  any 
intention  of  arranging  for  the  transaction  of  anything 
but  occasional  business  elsewhere  than  in  London.  On 
leaving  London^  he  left  there  his  letters,  papers  and 
deeds,  his  library,  some  furniture,  and  his  stock  of 
saleable  works,  and  arrangements  were  made  with 
reference  to  his  being  absent  only  for  a  short  time,  and 
what  happened  on  his  subsequent  visits  to  London,  and 
particularly  in  the  visit  of  1833,  tends  much  more  to 
corroborate  the  notion  that  he  considered  London  to  be 
his  home  than  to  favour  the  idea  of  any  change  of 

plan. 
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plan.  Tt  doea  not  appear  to  me  to  be  necessary  to 
follow  bis  mOTemente  and  correspondence  in  minute 
detail :  tbere  is  notbing  to  sbew  anj  intention  to 
change  bis  domidle  in  tbe  Legal  sense  of  that  word; 
but  the  Exceptant  relies  very  much  on  tbe  teetator'B 
residence  at  Paris,  in  and  after  the  year  1637,  and  it 
seems  that  in  Jttli/  1837  be  agreed  to  take  a  lease  of 
apartmeats  in  Parit  for  three,  six,  or  nine  years,  at 
tbe  option  of  the  lessor  or  the  lessee,  each  party  being 
allowed  to  determine  the  lease  on  giving  dx  months' 
notice  before  tbe  expiration  of  tbe  three  or  mx.  first 
years  of  tbe  lease  to  be  reckoned  from  tbe  first  day  of 
October  then  next.  In  the  apartments  comprised  in 
that  lease,  he  died  soon  after  the  expiration  of  the  first 
three  years.  He  visited  England  in  the  year  1840, 
when  there  he  gave  directions  as  to  the  transaction  of 
his  a^irs,  and  he  instructed  bis  solicitor,  Mr,  Braiken~ 
ridge,  to  prepare  bis  will,  which  was  to  be  sent  after 
him  to  Paris,  to  which  place  he  returned  in  October  of 
the  Sfune  year. 

The  draft  of  bis  will  was  prepared  in  the  English 
form,  which  would  naturally  be  adopted  by  'iAr.  Braiken- 
ridge,  in  the  absence  of  any  instructions  to  the  contrary; 
it  can  however  have  do  weight  as  evidence  in  this  casfi 
that  Mr.  Braikenridge  did  not  know  or  consider  that 
the  testator  was  not  domiciled  in  England.  It  does 
not  appear  that  the  testator  was  himself  aware  that  tbe 
place  of  his  domicile  was  material  to  be  considered  in 
determining  the  form  of  his  will. 


Before  Mr.  Braikenridge's  draft  arrived  at  Paris,  the 
testator  employed  Mr.  Lawion  to  prepare  a  will  for 
him  there,  and  Mr.  Latoson  also  prepared  the  will  in 
the  English  form.  He  did  this  after  endeavouring  to 
ascertain  tbe  testator's  domicile;  but  I  think  that  it 
D  d  2  would 
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185L  would  not  be  safe  to  attach  mach  weight  to  this  eri- 
deuce.  Whether  the  testator  had  been  domioled  m 
England^  does  not  depend  on  evidence  of  this  sort,  or 
of  any  facts  then  occorring.  That  was  established,  ss 
I  think,  before  the  year  1828 ;  and  in  1840,  the  qaes- 
tion  was,  whether  the  testator  had  changed  his  domidle 
since  his  Engtisk  domicile  was  acquired.  Bat  the  Ex- 
ceptant has  relied  on  the  description  of  himself  which 
the  testator  adopted,  and  caused  to  be  inserted  m  his 
will  On  the  8th  of  December  1840,  Mr.  Lawsan  had 
described  him  as  ''  Doctor  of  Laws  and  Literature,  hte 
a  surgeon  in  the  Honourable  E(ut  India  Company's 
service  on  their  Bengal  establishment,  now  residing  at 
No.  at  Paris,  in  the  kingdom  of  FranceJ* 

The  testator  altered  this,  and  caused  himself  to  be  de- 
scribed as  **  John  Borthwieh  Gilchrist  oi\h&  city  of  Edinr 
burgh,  but  now  residing  at  No.  18.  Rue  Matignon  ia 
the  city  of  JParis,  in  France,  Doctor  of  Laws,  formerly 
for  many  years  in  the  medical  service  of  the  Eiut  India 
Company  in  Bengal,  and  one  of  the  Professors  in  the 
Oriental  College  of  Calcutta,  and  author  of  many  works 
on  the  Oriental  Languages." 

"  Of  the  city  of  Edinburgh  "  are  the  only  words  of 
any  importance  in  this  description :  they  are  consistent 
with  and  may  indicate  the  fact  that  the  testator  was 
bom  there.     It  was  formerly  very  common  for  authors 
and  persons  desiring  distinction  to  designate  themselves 
by  the  names  of  the  places  of  their  origin.    The  in- 
stances in  which  this  was  done  are  too  numerous  and 
well-known  to  make  it  necessary  to  give  examples;  but 
it  is  unnecessary  to  consider  this,  as  no  description  which 
the  testator  could  have  given  of  himself  would  by  itself 
have  bad  any  effect  in  determining  his  domicile. 

In 
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In  the  course  of  the  ailment  it  seems  to  Iiave  been 
conudered  that  the  testator  coutd  not  acquire  a  domicile 
withont  repudiating  bis  nationality,  bis  charactei  or 
quality  of  Scotchman,  or  in  a  country  where  he  was 
only  a  lodger  and  not  a  housekeeper;  for  these  notions 
there  ia  no  foundation  in  lav. 

And  on  a  consideration  of  the  whole  case,  I  am  of 
opinion,  that  the  testator,  a  native  Scotchman,  was  do- 
miciled in  Scotland  in  1817,  and  afterward  became 
domiciled  in  England,  and  was  so  in  1827 :  that  his 
JEnglUh  domicile  was  not  changed,  and  that  he  was 
domidled  in  England  at  the  time  of  his  death. 

The  exceptiiKia  mns^  therefore,  be  ^sallowed,  (a) 


(_a)  CoDRT  OF  Afpb«l  of  Pabis. 
Lhydt.  Uogd,  \ 


1849: 


The  folkiwing  is  an  outline  of 
the  case  ai  reported  by  Dallot, 
184S,  pt.  S.  p.  182  :  — 

The  question  was,  whether 
the  deceased  Jama  Lloyd,  by 
his  marriage  in  Frettcr,  on  the 
20th  or  September  1836,  wiih  a 
French  womui,  without  any  let- 
tlenent,  had  established  between 
them  the  ctnnmunaute  da  Avni. 
This  was  T^ulated  b;  his  do- 
micile et  the  time  of  his  mar- 
riage.  He  had  passed  his  mi- 
nority in  England,  but  the  place 
of  his  nativity  and  his  parents 
were  unknown.  In  1817,  after 
attaining  the  age  of  twenty-one, 
he  came  to  France ;  he  subse- 
quently became  entitled  to  con- 
siderable property,  which  ho 
nUccd  in  the  Frenck  funds,  and 

Dd 


contiDued  to  reude  there  until 
hii  death. 

The  Tribunal  of  the  Seme  had 
decided  against  the  existence  of 
tite'commuiiaute,  but  the  Court 
of  Appeal  reversed  the  decision. 
One  argument  against  the  do- 
micile in  France  appears  to  have 
been,  tbat  he  had  never  obtained 
the  authoriTBtioo  of  the  King, 
according  to  the  13th  Article  of 
the  Cade  Civile,  which  provides 
that,— 

"  The  alien  who  shall  he  ad- 
mitted by  authority  of  the  King 
to  establish  his  domicile  in 
France,  shall  there  enjoy  all 
civil  rights,  wo  long  as  he  shall 
to  reside  there." 


But 
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1851. 


But  as  to  this,  the  Court  in 
its  judgment  observed,  that  a 
foreigner  by  birth,  who  takes  his 
domicile  in  France  &c.,  and 
marries  in  that  country,  is  held 
to  adopt  the  **  communatUe  /e- 
gaJe  "  established  by  the  law  of 
that  domicile :  that,  in  vain,  they 
argue  that  the  domicile  of  James 
Lloyd  in  France  was  not  accom- 
panied with  the  authorization  of 
the  Government  required  by  the 
13th  Article  of  the  Code  Civile, 
and  that  therefore  it  ought  not 
to  be  taken  into  consideration 
as  regulating  the  matrimonial 
domicile,  since  it  was  certainly 
of  right,  both  before  and  since 
the  Code  Civile,  that  a  foreigner, 
though  he  retained  that  quality, 
can  acquire  a  domicile  in  France 
without  authorization.  That  the 
Article  13th  of  the  Code  Civile 
had  not  been  understood  to 
change  this  state  of  things  :  that 
it  only  applied  where  a  foreigner 


wished  to  possess  a  domicile  hav- 
ing the  privilege  of  all  the  French 
civil  rights,  that  the  authority 
of  Government  became  requisite 
by  the  said  Article  ;  but  in  this 
case,  it  was  not  a  question  of 
civil  right  exclusively  belonging 
to  a  French  citizen  ;  that  the 
tacit  contract  of  the  communaute 
resulting  from  the  submission  to 
Articles  1398,  1399,  and  1400, 
and  other  subsequent  Articles 
of  the  Code  Civile,  was  purely 
**  du  droit  des  gent,^ 

The  decree  of  the  Court  be- 
low was  therefore  reversed,  and 
a  decree  made  to  divide  the  com- 
munity and  inheritance  o£  James 
Lloyd  equally  among  his  six 
children  (three  of  whom  were 
bom  before  the  marriage),  with- 
out any  distinction,  and  it  di- 
rected the  will  to  be  carried  into 
execution  in  France. 


Note.— The  arguments  on  the  part  of  the  Defendants  are  not 
so  full  as  could  be  wished,  the  attempt  to  borrow  the  notes  of  them 
having  failed. 
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HARRIS  V.  FARWELL. 


^T^HE  testator,  Christopher  Farwell,  at  bis  death  in 
1837,  was  a  partner  in  "  the  Neicton  Bank,"  the 
firm  in  which  cooeisted  of  the  testator,  fVise,  BentaU 
and  Baker.  He  was  also  a  partner  in  "  the  Totnea 
Bank,"  the  partners  in  which  were  the  testator,  IVisey 
and  BentaU.  • 


were  indebted 
to  (he  Plain- 
tiff. XilieJ; 
—  Held  that 


Upon  the  death  of  Christopher  Farwell,  hia  son  Robert  t 
was  admitted  a  partner  into  the  Totnet  Bank  alone.         | 

At  the  death  of  Christopher  Farwell,  the  Newton  ^ 
Bank  wa«  indebted  to  the  Plaintiff  Harris  in  the  sum  f 
of  200/.  on  their  proraiaaory  note.  After  the  death  of  r 
Christoplter  Farwell,  the  Newton  Bank  continued  to  ^ 
pay  the  Pl«ntifif  interest  on  the  note.  t 


In  Julif  1841,  fiats  of  bankruptcy  issued  both  against 
the  Newton  and  the  Totnes  Bank,  and  the  Plaintiff 
proved  his  debt  in  the  bankruptcy  against  the  NeWton 
Bank. 

By  an  order  in  bankruptcy,  it  was  referred  to  the 
Commissioners  to  enquire,  whether  it  would  be  fit  and 
proper  that  the  estates  of  the  two  firms  should  be  con- 
Bolidated  and  form  one  general  fund,  and  be  distributed 
amongst  all  the  joint  creditors  of  either  of  the  two 
partnerships;  and  if  the  Commissioners  should  be  of 
opinion  in  the  affirmative,  then  it  was  ordered,  that  the 


received  a  dividend  o 
thereby  released. 


naolidated  estate  :— Held  that  A,' 


and  E.  was 

admitted  a 
partner  in  tlie 
first  bank 
alone.    The 
two  firms  be- 
came bank- 
nipl,  and 

order  of  the 

Court,  tlie 
estates  or  till! 
two  firms 

soltdated.  The 
Plaintifl'(a 
creditor  of 
the  first  bank 
in  A:a  life) 
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1846.        same  should  be  consolidated ;  and  the  Court  ordered, 

^^"^'"^"^     that  the  assignees  should  administer  and  distribute  the 

«.  funds  accordingly.     The  Commissioners,  in  June  1842, 

Fabwbix.     foimd  that  the  consolidation  would  be  fit  and  proper. 

The    assets    were    distributed    acoordinglj,    and   the 

Plaintiff  received  dividends  on  his  debt  out  of  the 

consolidated  assets. 

The  Pluntiff  not  having  been  fully  paid,  filed  this 
bill,  on  behalf  of  himself  and  all  other  the  creditors  of 
Christopher  FarweU^  against  the  parties  interested  in 
his  estate  under  his  will,  to  obtain  payment  out  of  his 
separate  estate. 

The  Defendants  insisted,  that  the  Plaintiff,  by  re- 
ceipt of  the  interest  from  the  surviving  partners,  and 
by  adopting  the  arrangement  in  bankruptcy  for  oh* 
taining  payment  out  of  the  consolidated  estate,  had 
released  the  estate  of  Christopher  FartoeU,  and  adopted 
the  surviving  partners  as  his  debtors. 

Mr.  WiUeock  and  Mr.  Batten,  for  the  Plaintiff,  cited 
Lane  v.  Williams  {a\  Rice  v.  Shute{b\  Devaynes  v. 
Noble  {SleecKs  Case)(cy 

Mr.  Kindersley  and  Mr.  Malins  for  the  assignees  of 
the  Totnes  Bank. 

Mr.  Turner  and  Mr.  Whitbread  for  the  representa- 
tives of  Christopher  Farwellf  cited  Ex  parte  Kendall  {d), 
David  V.  Eltice{e)y  Hart  v.  Alexander  {g\  Lodge  v. 
Dicas  (A). 

Mr. 

(a)  2  Vem.  292.  (e)  SB.^Cr,  196. 

(b)  5  Burr.  261 1.  (g)  2  Mee.  <^  fT.  484. 

(c)  1  Mer.  539.  (A)  3  -».  4-  Aid.  611. 

(d)  17  Vci.  5U. 
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Mr.  Wdater,  for  devisees,  cited  In  re  Clarhe(a), 
ffanT.Smtk(b). 

Mr,  Bmipell  aod  Mr.  Terrell,  for  the  uugneee  of 
the  Newton  Bank. 

Mr.  ffillcock  In  reply. 

The  Masteb  of  the  Bolls. 

At  the  death  of  Christopher  Farwell,  the  Plmntiff 
was  a  creditor  of  the  surviving  partners  of  the  Newton 
Bank  and  of  the  estate  of  the  deceased  partner,  and  the 
representatives  of  the  deceased  partner  were  liable  to 
be  sued  by  him.  Now  the  question  is,  how  was  that 
liability  of  the  estate  of  the  deceased  partner  satisfied  ? 
First,  it  is  said,  that  interest  was  paid  by  the  surviving 
partners ;  but  where  there  is  a  joint  and  several  lia- 
bility, and  the  creditor  receives  interest  from  some  of 
the  debtors,  does  that  exonerate  the  others  ?  Certunty 
not ;  It  is  no  evidence  of  any  contract  to  exonerate 
them.  Christopher  FarwelTa  estate,  therefore,  remtuns 
liable  to  the  Plaintiff's  demand. 


The  introduction  of  a  new  partner  after  the  testator's 
death,  may  create  difficulties  in  adjuetiug  the  equities 
between  the  parties ;  but  the  existence  of  difficulties 
in  working  out  a  party's  rights  is  no  reason  for  saying 
that  he  has  no  right  at  alL 

Secondly,  the  Court  of  Review,  having  exclusive 
authority  to  do  so,  has  made  an  order  to  consolidate 
the  estates  of  the  two  firms,  and  it  is  said,  that  this  has 
caused  such  a  variation  in  the  legal  form  of  distributing 
the  bankrupts'  assets  as  altogether  to  release  the  estate 

of 
(a>  1  PUL  568.  (6)  iB.^C.  407. 
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1846, 


Hakkis 

r. 

Fabwxu^ 


of  Christopher  FarwelL  The  Pkdntiff  had  a  Tight 
both  against  the  estate  of  the  deceased  partner  and  the 
assets  of  the  snnriying  bankrupt  partners,  and  being 
infomied  that  be  might  reoeiTe  a  dividend^  baa  reoeiyed 
it,  in  the  only  way  in  which  he  could  receive  it,  and 
this,  it  is  said,  amounts  to  a  contract  to  forego  his 
claim  against  the  estate  of  the  deceased  partner.  But 
that  cannot  be  so ;  he  has  waived  no  right,  and  by  his 
acceptance  of  the  dividend,  he  in  no  way  exonerated 
the  estate  of  the  deceased  partner  from  his  ckims  upon 
it*  If  this  objection  were  to  prevail,  no  one  ooald  act 
with  safety  under  the  directions  of  a  Court  of  com« 
petent  jurisdiction.  The  Plaintiff  could  not,  without 
having  recourse  to  very  expensive  proceedings,  have 
obtuned  a  variation  of  the  order  of  the  Court  of  Keview. 


I  am  therefore  of  opinion,  that  the  Plaintiff  did  not, 
by  the  receipt  of  the  dividends  out  of  the  consolidated 
estates,  vary  the  original  contract,  or  exonerate  the 
estate  of  the  deceased  partner,  although  the  payment 
was  not  made  in  the  same  manner  in  which  it  would 
have  been  if  no  order  had  been  made. 


I  am  therefore  of  opinion,  that  the  Plaintiff  ought 
to  be  considered  a  creditor  of  the  testator,  and  that 
he  is  entitled  to  be  paid  what  remains  due  to  him  out 
of  his  separate  estate. 


Julu  4.  '^^^  cause  was  again  put  into  the  paper  and  dis- 

cussed, at  length,  as  to  the  fornxof  the  decree. 

Mr.    mUcock,   for  the   Plaintiff,    cited    Cowell  v. 

8ihe»  (a),   Wilkinson  v.  Henderson  (ft),   Thorpe  v.  Jack' 

son  (c\ 

Mr. 


(a)  8i?ttf#.  101. 

(6)  1  Mifl.  i  K.  582. 


(c)  2  r.  4- Co/.  ( JB*.)  653 
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Mr.  KindersUy  and  Mr.  Malins,  for  the  assignees  of        1846^ 
the  Toines  Bank. 

Mr.  Turner  and  Mr.  Webster,  for  other  parties. 


They  cited  Devaynes  v.  Noble  (a),  Fisher  v.  Farring- 
tan(b)f  Gray  v.  Chi8well(c)y  Brown  v.  Doiifflas(d), 
Reg.  Lib.  1832  B.  fol.  2231. 

The  Masteb  of  the  Rolls  asked  for  a  copy  of  the 
minutes  and  of  the  pleadings,  and  on  a  subsequent  day 
made  a  decree  for  the  Plaintiff  (^). 


Abstract  of  Decrbe. 

Refer  it  to  the  Master  to  whom  the  cause  of  Bastard  v.  Far^ 
t<^^^  ig)  stands  referred,  to  take  an  account  of  what  is  due  to  the 
Plaintiff,  and  all  other  the  creditors  of  the  testator,  *'  as  well  in 
respect  of  such  debts  to  which  the  testator  was  solely  liable,  as  of 
those  to  which  he  was  liable,  jointly,  with  Wise,  Baker  and  Benlati, 
or  any  or  either  of  them/'  and  of  bis  funeral  expenses,  &c. 

Let  the  Master  certify  the  nature  of  their  respective  debts,  with 
liberty  to  state  special  circumstances  relating  to  the  claims  of  such 
creditors  (other  than  the  Plaintiff),  or  any  classes  of  such  cre- 
ditors. 


Accounts  of  personal  and  real  estate,  and  liberty  to  adopt  the 
accounts  and  enquiries  already  taken  in  Bastard  y.  FarwclL  "  But 
this  decree  is  to  be  without  prejudice  to  such  rights  of  priority, 
or  other  equities  (if  any)  as  may  exist  amongst  the  several  credi- 
tors or  classes  of  creditors  of  the  said  Christopher  Farufell** 


(a)  \Mer.5S9. 

(A)  Seton  on  Decrees,  239. 

(c)  9  Ves.  1 18. 

(d)  1 1  Simons,  283. 


(r)  See  15  Beavan^  31. 

(g)  A  suit  for  the  adminis- 
tration of  Christopher  FarwelTn 
estate. 


■M^> 
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Jan.  18* 


A  coal  mer- 
chant, alleging 
that  he  was 
•*  injuriously 
affected  "  in 
consequence 
of  his  business 
being  impeded 
by  the  erec- 
tion, by  a 
Company,  of 
a  coffer-dam 
in  a  public 
harbour,  gave 
notice  of  ar- 
bitration 
under  the 
68th  secUon 
of  the  Lands 
CIau9^  Con- 
solidation 
Act.    Lord 
LangdaUt  on 
the  authority 
of  the  London 
and  North 
IVesiem  Rati- 
way  Company 
V.  Smith,  re- 
strained the 
proceedings, 
but  the  in- 
junction was 
dissolved  by 
the  Lordt 
Juitlcei. 


The  SUTTON  HARBOXTR  IMPROVEMENT 
Company  v.  KITCHENS- 

rriHE  SuUon  Harbour  Company  were  authoriaed  by 
'^  Act  of  Parliament  to  enlarge  and  improve  the 
harbour  of  Sutton  Pool.  In  80  doing,  they  erected  a 
coffer-dam  which  prevented  access  to  a  portion  of  the 
harbour* 

The  Defendant,  a  coal  merchant,  having  a  store  on 
the  west  side  of  the  harbour,  which  was  enclosed  by 
the  coffer-dam,  conceivmg  himself  to  be  ''  injuriously 
affected "  by  the  proceedings  of  the  Plaintiff),  served 
them  with  a  notice,  under  the  Lands  Clauses  Consolida- 
tion Act  (a),  claiming  65/*  compensation,  and  stating, 
that  in  default  of  payment  within  seven  days,  the 
amount  should  be  ascertained  by  arbitration  under  the 
68th  section  of  that  Act. 

The  68th  section  provides,  that  "  If  any  party  shall 
be  entitled  to  any  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein,  which  shall  have  been 
taken  for  or  injuriously  affected  by  the  execution  of  the 
works ;"  and  ^*if  the  compensation  claimed  in  such  case 
shall  exceed  the  sum  of  50/.,  such  party  may  have  the 
same  settled  either  by  arbitration  or  by  the  verdict  of 
a  jury,  as  he  shall  think  fit ;  and  if  such  party  desire  to 
have  the  same  settled  by  arbitration,  it  shall  be  lawful 
for  him  to  give  notice  in  writing  to  the  promoters  of 
the  undertaking  of  such  his  desire,  stating,"  &c. ;  and 

*' unless 

(d)  8  FtcL  e.  18. 
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"usless  the  promoters  of  the  undertaking  be  willing  to        1851. 
pay  the  amount  of  compensation  so  claimed,  and  shall    The  So  ^~  - 
enter  into  a  written  agreement  for  that  parpoee  within       Harbour 
twenty-one  days  after  the  receipt  of  any  such  notice      {^^^"nr" 
from  any  party  so  entitled,  the  same  shall  be  settled  by  "■ 

arbitration,  in  the  manner  herein  provided."  It  then 
provides  that  the  party  so  entitled  may  have  such  qaes- 
tioa  of  compensation  settled  by  a  jury,  and  unless  the 
promoters  of  the  andertaking  pay  the  amount  clumed, 
they  are,  within  twenty-one  days,  to  issue  their  warrant 
to  the  Sheriff  to  summon  a  jury  for  settling  the  same, 
and  in  default  thereof  "  they  shall  be  liable  to  pay 
to  the  party,  so  entitled  as  aforesaid,  the  amount  of 
compeDsatJou  ao  clumed,  and  the  same  may  be  reco- 
vered by  him,  with  costs,  by  action  in  any  of  the  su- 
perior Courts." 


The  Company  had  not  taken  or  made  use  of  any 
land  or  building  belonging  to  the  Defendant,  but  it 
appeared,  that  he  claimed  to  be  entitled  to  compensa- 
tion, in  respect  of  the  addiUonal  expense  alleged  to  be 
incurred  by  him  in  conveying  coals  to  and  from  his 
coal  store,  from  and  to  ships  in  the  harbour,  in  conse- 
quence of  ibe  coffer-dam  preventing  such  ships  ap- 
proaching BO  near  to  his  store  as  they  might  otherwise 
have  done. 


This  bill,  filed  by  the  Company,  alleged,  that  the 
Defendant  was  not  entitled  to  any  compensation  what- 
ever, and  that  the  Lands  CUuses  Consolidation  Act 
contained  no  provision  for  ascertaining,  in  the  first 
instance,  whether  the  Defendant  was  entitled  to  any 
compensation,  and  that  such  question  could  not  be  de- 
termined, in  the  first  instance,  without  the  aid  of  this 
Court. 


It 
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185L  U  prayed  s  declaration,  that  Btidtau  wis  aoi 

J^^^^^    titled  to   any  compenaationy   and  that   it  might  be 

Ujfboar      aeeertained  whether  hi«  premiaes  had  been  injuriously 

^"^l^^^l^^  aflEeeted  so  as  to  entitle  him  to  compensation,  and  for 

an  injunction  to  restrain  his  pcooeeding  under  hia  notice 

to  arbitraticm. 

A  motion  was  now  made  for  an  injunction. 

Mr.  R.  Palmer  and  Mr.  C.  Holly  in  support  of  the 
motion,  relied  on  the  case  of  The  Lomdom  amd  Nartk 
Western  SaUway  Company  v.  Sadth  {a\  as  in  point 
In  diat,  which  was  a  similar  case  to  the  present. 
Lord  Cottenhaniy  revereing  the  dedmon  of  the  Yioe- 
Chancellor  of  England^  granted  an  injunction  to  re- 
strain the  Defendant  from  proceeding  under  the  68th 
section  until  he  had  first  established  his  legal  right  to 
some  compensation. 

Mr.  Ttarner  and  Mr.  Glatu,  caniri. 

m 

The  Master  of  the  Bolls  granted  the  injunction. 

(a)  1  Mac.  4>  Gar.  216.,  and  1  Hailt  Tw.  36i. 


Note. — On  appeal  the  Lords  Justices  dissolved  the  injunction, 
1  De  Gex^  M.  ^  G,  161. ;  and  see  The  East  and  WeH  India  Docks 
4rc.  Railwaif  Company  y.  Gaitke,  3  Mac.  4*  G.  155.,  The  London  and 
Norih  Western  Railway  Compamf  v.  Bradley,  ib.  336.,  The  South 
Staffordshire  Rtdlway  Company  v.  HaU^  1  Simons^  K.  S.  373.,  and 
The  Lancashire  and  Yorkshire  Railway  Company  v.  Evans,  15  Bearan, 
322. 
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CUNLIFFE  r.  WHALLEY.  Jan.2i.',:' 

24. 

riTHIS  was  a  motion,  maJe  by  the  Plaintiff  (a  trustee  The  tru«ie,  - 

-*-   of  a  turnpike  road,  appointed  under  the  1  G.  4.  ^ad'whiili 

e.  zIt.  (local  and  personal)),  to  restrain  the  Defendant  pnssed  over 

(the  owner  of  an  estate  through  which  the  road  passed)  powered  ti 

&om  continuing  or  completing   the   construction  of  a  lower  it  «1 

tunnel  under  the  turnpike  rood  leading  from  Ruabnn  Theyappii. 

to Uangolkn  over  Pias  Madoc  Hill,  and  from  allowincr  ".'"^".™"'." 
^  '  D    adjoining  li. 

the  same  to  remam  or  continue,  so  as  to  endanger  ov  holder  fron' 
obstruct  or  interfere  with  the  turnpike  road,  or  the  use  j^^j  ^"^^^  ^V' 
thereof,  or  to  interfere  with  the  due  improvement  of  the  road,  on  ilu 
road  by  lowering  the  same.  would  ob-' 

struct  the 
Mr.   Turner,  Mr.  mile$,  and  Mr.  Freelinff,  for  thq  p^''J^J^;., 
Plwntiffi  -   the  road.  T, 

Court,  hou  - 

_       ■    tver  held,:;i 

Mr.  Seijt.  AUen,  Mr.  W.  T.  S.  Daniel,  and  Mr.  Grat/,  it  had  no  m, 

for  the  Defendant.  Jj£y  ^_^;' 

rerused  the 
Mr.  Turner,  in  reply.  appUcatior. 

The  3  G.  4.  c.  126.  t.  8S.,  7  &  8  &  4.  e.  24.  t.  18., 
and  the  9  G.  4.  c.  77.  s.  9.,  together  with  Baullon  v. 
Crowlker  {a),  Davis&nv.  GiU(b),  Jordin  v.  Crump  (c), 
Barnes  t.  Ward(d),  The  Attorney-General  v.  Atpin- 
all{e).  The  Company  of  Proprietors  of  Northam  Bridge 
^c.  T.  The  London  and  Southampton  Radway  Com- 
pany (g),  7'ulk  V.  MoxhaylK),  were,  amongst  other 
authorities,  referred  to. 

The 

(a)  SS.4-&.703.  ie)  % Myl. ^ Cr. 613. 

(fi)   I  Eatl.  6i.  (g)  9L.J.(y.S.)CA.277. 

(<?)  e  Mce.  ij  JV.  7B2.  (*)  11  Beavan,  571. 
(d)  IS L.  J.  I^.S.{C. P.)  195. 


I 
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185L  Tie 'Umstem  tf  ike  BoLLA.    I  will  ^e  my  opimon 

^T"^^^^"^     on  Fridm* 


WBiOLsr. 


Jm.t^ 


The  Masteb  cfihe  SoLLa. 

The  nMid  mentioned  in  the  notice  of  motion  nms 
east  and  west  fixim  Rwabom,  to  UarngMem.  It  passes 
thioogfa  the  FUu  iladoe  estate,  and  over  the  hill  called 
the  Fla$  Madae  HUL  The  trostees  of  the  road  are 
lepresented  by  the  Fhuntiff,  the  ownen  of  the  i%i« 
Madoe  estate  by  the  Defendant.  There  are  coal  mines 
on  the  Fhu  Madoe  estate,  and  the  tompike  road  lies 
between  the  coal  mines  and  the  Chester  and  Shrewsbury 
Bailioad 

The  tmstees  of  the  turnpike  road  are,  by  statnte, 
empowered  to  improve  the  road  and  to  alter  its  course 
or  path,  and  under  that  power,  are  entitled  to  lower  the 
road,  when  necessary  and  in  their  power ;  and  on  varioas 
occasions,  in  and  after  the  year  1841,  they  have  exer- 
dsed  that  power.  They  appear  to  be  entitled  to  exerdse 
it,  whenever  they  think  it  necessary  and  have  the  means, 
and  it  ought,  I  think,  to  be  assumed,  that  the  trustees, 
having  the  duty  to  improve  the  road  at  all  times,  intend 
to  perform  that  duty  when  they  can. 

In  the  year  1848,  the  Defendant,  desiring  to  establish 
a  communication  by  railroad  between  the  Plas  Madoe 
collieries  and  the  Chester  and  Shrewsbury  Bailroad, 
and  having,  for  that  purpose,  occasion  to  carry  his  road, 
which  he  calls  a  branch  road,  across  the  turnpike  road, 
proposed  to  do  so  on  the  west  side  of  Plas  Madoe  HiU^ 
and  applied  to  the  trustees  of  the  turnpike  road  for 
leave.  The  railroad  then  proposed  to  be  made  would 
have  crossed  the  turnpike  road  at  a  hollow,  and  would 

have 
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lure  required  an  embankmeot  or  bridge  to  carry  it 
acntw.  Such  sn  embankmeDt  or  bridge,  and  tbe  work 
connected  with  it,  would  have  lessened  the  declivity 
from  the  top  of  i%»  Madoc  Hill  to  the  lowest  part  of 
tbe  road  on  the  west  ude  of  the  hill,  and  would  con- 
sequently have  been  an  improvement  of  the  load,  and 
the  truateea  consented  to  the  work  being  made,  on  the 
payment  by  Mr,  JVhaSey,  the  Defendant,  of  2001,  and 
in  ooasideration,  it  may  be  presumed,  of  the  improve- 
ment which  it  would  make  in  their  road.  On  negotia- 
tion of  the  matter,  Mr.  WhalUy  seems  to  have  contem- 
plated that  his  intended  railroad  was  a  private  rood,  and 
on  one  occauon,  at  least,  he  so  spoke  of  it,  in  addressing 
the  trustees  on  the  subject. 


Mr.  WhaUey  had  arrangements  to  make  with  the 
Chester  and  Shrewibuiy  Bailway  Company,  for  the 
junction  of  his  intended  new  road  with  the  Great  Ches- 
ter and  Skrewtlmry  Railway.  These  arrangements  ulti- 
mately led  to  an  alteration  in  the  direction  of  a  part  of 
his  own  line,  and  particularly  to  an  alteration  in  the 
place  where  and  the  mode  in  which  it  was  to  cross  tbe 
turnpike  road.  He  resolved  to  carry  it  across  on  the 
east  instead  of  on  the  west  side  of  the  Pias  Madoc  Hill, 
and  the  inclination  of  the  ground  is  such,  that  at  cross- 
ing the  turnpike  road  on  the  east  side,  would  lead  to 
crosnng  by  a  cutting  or  tunnel,  instead  of  crossing  by 
an  embankment  or  bridge,  which  would  have  been  the 
case  on  tbe  west  side  as  originoUy  intended. 

In  negotiating  the  arrangements  which  led  to  this 
change,  Mr.  Wyatt  (who  was  clerk  of  the  trustees  of 
the  turnpike  road)  was  the  solicitor  of  Mr.  WhaRey, 
but  it  does  not  appear  that  Mr.  WhaUey  hod  either 
throngh  Mr.  Wyatt,  or  otherwise,  any  communication 
with  the  trustee  of  the  road  on  the  subject. 

Vol.  XIIL  Ee  Aa 
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1851.  As  Mr.  fFyait  was  acquainted  with  all  hia  prooeed- 

^V^^     inga  and  made  no  objection,  Mr.  WhaUey  may  have 

o.  thought,  that  no  objection  was  likely  to  be  made  on  the 

Whaixst.    p^y^  ^£  ^^  truateea.     He  probably  did  not  enough  con- 

uder,  that,  upon  that  occaaion,  Mr.  WyaU  was  not  acting 

in  the  performance  of  any  duty  to  the  truateea,  and  had 

no  authority  to  communicate  any  of  Mr.  fFKo&y'aphuifl 

or  proceedings  to  the  trustees   without  the  directions 

of  Mr.  WhaUey  himself.     It  appears  to  me,  that  I  haye 

no  sufficient  ground  for  imputing  to  the  trustees  any 

knowledge  of  the  change  in  Mr.  Whalle^z  plans  until 

the  month  oiJuly  1850. 

But  Mr*  Bice  Hopkins  was  the  engineer  employed 
by  Mr.  Whalley  to  construct  the  new  road ;  Mr.  George 
Clark  was  the  surveyor  of  the  trustees ;  and  on  the  17th 
of  July^  Mr.  Hopkins,  by  direction  of  Mr.  WhaUey,  in- 
formed Mr.  Clark  of  what  was  intended  to  be  done, 
and  no  objection  was  then  made.  There  is  some  dis- 
crepancy  in  the  evidence  as  to  this,  but  I  think  that 
Mr.  Clark  did  not  at  first  object. 

I  have  stated,  that,  in  the  treaty  of  1848,  Mr.  WhaUey 
had,  on  one  occasion,  spoken  of  his  new  ndlway  as  a 
private  road ;  but  it  appears  that  either  his  views  were 
not  then  confined  to  a  private  road,  or  that  after  that 
time,  his  views  on  the  use  to  be  made  of  his  new  or 
branch  railway  had  enlarged,  and  he  naturally  enough 
intended  to  make  it  as  profitable  as  he  lawfully  and 
properly  could,  and,  before  July  1850,  he  had  formed 
the  intention  of  allowing  other  persons  to  use  his  road, 
on  such  terms  as  he  could  arrange  with  theuL  In'> 
formation  of  this  intention  having  reached  Mr.  Clarke 
that  gentlemen,  on  the  24th  of  Jtdy,  wrote  to  Mr.  Hcf- 
kins  and  informed  him,  that  if  that  were  the  fact,  the 
trustees  would  not  allow  Mr.  Whalley  to  make  his 

branch 
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branch  railway  under  the  turnpike  road.  This  was 
taking  up  the  matter  with  rather  a  high  hand,  and  Mr. 
Hopfdns  wrote  to  Mr.  Wyatt,  and,  omitting  all  notice  of 
Clark'e  objection,  attempted  to  turn  the  oommumcation 
with  the  truBtees  to  other  points,  and  in  a  few  days 
after  (30th  July),  Mr.  Wyatt  wrote  to  Mr.  Hopkins  in 
a  manner  to  shew,  that  the  objection  was  to  Mr.  Whal- 
Uy  making  a  railway  to  be  used  by  others.  He  sayB, 
"  The  truBtees,  at  great  expense,  opposed  a  branch  line 
of  rulway  likely  to  ruin  their  road  and  reaomxee  on  that 
line,  and  you  may  rely  they  will  justly  and  zealously 
watch  any  poesible  chance  of  the  Company  (i.  e.  the 
Kulway  Company)  getting  and  attuning  the  same  end 
by  this  means,  beyond  a  permission  to  Mr.  WhaOey 
himself." 

After  this,  I  think  that  each  of  the  parties  must  be 
coDudered  as  understanding  what  the  other  aimed  at 

Mr.  JVhalley  desired  to  make  a  profitable  railway 
through  the  Flat  Madoe  estate  and  across  the  turnpike 
road ;  and  the  trustees  did  not  object  to  Mr.  Whalky^t 
making  a  nulway  for  his  own  use,  in  the  intended 
direction,  but  they  considered  (probably  most  justly) 
that  such  a  railway,  open  to  the  use  of  any  one  who 
might  be  licensed  by  Mr.  Whalley,  would  be  extremely 
prejudicial  to  the  resources  of  the  turnpike  road,  and 
they  determined  to  oppose  it 

Mr.  Clark,  on  the  10th  of  Auguxt,  reported  to  the 
trastees,  that  if  Mr.  Whalley  insisted  on  driTing  the 
tunnel,  without  agreeing  to  the  things  be  (Mr.  Chrk) 
recommended,  the  lowering  of  the  road  had  better  be 
done  previously  about  twelve  feet,  and  hia  recommend- 
ations were  adopted  and  ordered;  and  on  the  13th  of 
Auffust,  Mr.  Hopkins  wrote  to  Mr.  fVynit,  that  if  his 
Ee  2  proposal 
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1851.  proposal  as  to  a  bridge  were  not  adopted,  Mr.  Wlialley 

^^y^^  would  be  obliged  to  incur  the  additional  expense  of 

V.  making  a  tunnel  through  the  JF^as  Modoc  freehold, 

Whallet.  ^ii-t^j^t  interfering  with  the  road. 

I  do  not  think  it  useful,  minutely  to  trace  the  matter 
further;  the  parties  became  angry,  and  as  people  in  that 
condition  do,  misunderstood  one  another.  They  were, 
in  fact,  each  of  them  acting  in  vindication  of  their 
supposed  rights  and  duties,  but  now  the  question  is, 
whether  this  Court  is  to  interfere  with  what  has  been 
done. 

The  Defendant's  tunnel  has  been  completed;  the 
road,  as  it  was  in  July  last,  does  not  appear  to  have 
been  at  all  injured ;  nor  has  the  use  of  it  been  at  all 
hindered  or  impeded. 

The  soil  of  the  road  is  vested  in  the  owners  of  the 
Plas  Madoc  estate,  subject  to  the  rights  of  the  public, 
and  to  the  powers  and  rights  vested  in  the  trustees  by 
statute  (a). 

One  of  those  powers  is  to  lower  the  road  in  a  l^al 
and  proper  manner ;  and  I  think  that  I  may  presume, 
that  there  was  a  general  intention  to  exercise  that 
power,  even  at  the  particular  place  in  question,  when, 
if  ever,  it  should  be  expedient  to  do  so ;  but  upon  the 
evidence,  I  am  of  opinion,  that  at  the  time —  L  e.  in  the 
beginning  of  August  last,  it  had  not  been,  and  it  was 
not  thought  expedient  to  lower  the  road  at  this  place, 
simply  with  a  view  to  improve  the  road,  and  that  the 

real 

(fl)  See  Co.  2nd  Inst.  705.;  Sir  Price,  736. ;  Headlam  v.  Hedley, 

John  Lade  v.  Shepherd,  2  Strange,  Holt,  463. ;  Botdton  v.  Crowther, 

1004. ;  Rex  v.  Llandilo,  2  Term  2B.^  Cr.  703. 
R,  232.;  Cooke  y.   Green,  11 
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real  intenUon  of  commencing  the  operation  at  tbat  time 
waa,  to  prevent  or  impede  the  construction  of  Mr. 
WhaSey's  road,  which  waa  thought,  I  suppose  very 
justly,  likely  to  be  prejudicial  to  the  road.  No  doubt 
it  waa  the  duty  of  the  trustees  to  protect  the  reaources 
of  the  turnpike  road  by  legal  and  proper  means ;  but  I 
do  not  think,  that  they  could  put  themselvea  in  a  better 
situation,  by  running  the  sort  of  race  they  did  with  Mr. 
Whalley,  or  that  in  thie  Court  at  least,  their  case  is  at 
alt  different  from  that  which  it  would  have  been,  if  they 
had  not  actually  commenced  the  work  of  lowering  under 
such  circumstances. 

I  also  think,  that  I  ought  to  consider  the  case,  aa  if 
the  bill  had  been  filed,  on  a  discovery  made  by  them, 
that  Mr.  Whcdky  waa  proceeding  to  make  the  tunnel, 
before  any  declared  intention,  aa.  their  part,  to  lower 
thie  part  of  the  hill,  and  without  any  intention  on  hia 
part  to  interfere  with  an  improvement  of  the  road, 
either  commenced  or  in  immediate  contemplation ;  and 
I  am  of  opinion,  that  this  Court  has  not  jurisdiction 
to  interfere. 

The  completion  of  Mr.  fVhalley'e  work  and  the 
execution  of  his  intention  to  grant  wayleave  on  his 
nulway,  may  grievously  prejudice  the  public  use,  and 
therefore  the  tolls  and  revenue  of  the  turnpike,  and  to 
the  extent  perhaps  of  making  it  necessary  to  give  no- 
tices and  make  compensation  for  future  improvements 
of  the  road,  by  lowering  it  at  the  place  in  question :  — it 
may  affect  the  exercise  of  their  right  of  improving  the 
road,  and  make  the  improvement  more  troublesome  and 
expensive ;  but  I  do  not  think,  that  this  Court  has  au- 
thority to  interfere  with  the  right  of  property,  to  the 
extent  required  to  protect  the  trustees  from  such  future 
contingency.  If  there  were  any  such  authority  or 
£!  e  3  jurisdiction. 
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jurifldiotion,  it  would  extend  to  prevent  the  ase  and 
enjoyment  of  property^  to  an  extent  not  yet  thought  of, 
and  by  no  means  safe  or  proper  to  encourage. 

The  Court  would,  undoubtedly^  wish  to  put  questions 
of  this  nature  into  a  course  of  immediate  investigation 
and  decision ;  and  there  are,  I  believe,  cases,  in  which, 
by  arrangement,  this  has  been  very  usefully  done.  But 
there  is  no  such  general  authority.  If  it  existed,  it  would 
enable  the  Courts  to  do  what  it  has  often  been  desired 
they  should  be  able  to  do, — u  e.  to  support  suits  for  the 
mere  declaration  of  rights,  suits  of  which  nature  are 
indeed  admitted  in  Scotland^  but  have  not  yet  been 
authorised  here  (a). 

The  motion  must  therefore  be  refused. 

(a)  But  see  15  ^  10  Viet.  e.  86.  s.  50. 


1850. 
Nav»  4,  5. 


LUSHINGTON  v.  BOLDERO. 


An  estate  was 
devised  to  A. 
for  life  with- 
out impeach- 


TN    1785,  the  testator   devised    estates  to    Charles 

Boldero  for  life,  without  impeachment  of  waste, 

with  remainder  to  his  first  and  other  sons  in  tail,  with 

with  remain- '  sinailar  limitations  to  William  Boldero  for  life,  without 

impeachment  of  waste,  with  remainder  to  his  first  and 

other  sons  in  tail,  with  remainder  to  Henry  Lushington 

for  life,  without  impeachment  of  waste,  with  remainder 

impeachment,   to  his  first  and  Other  SOUS  in  tail,  with  divers  remainders 

&c.;  with  re-    Q-g« 

mninder  to  his  * 

issue  in  tail.  In 

A,  had  no 

issue,  and  his  assignees  having  committed  equitable  waste,  it  was  held,  that  the 

right  to  the  produce  could  not  be  determined  until  the  death  of  A.,  as  he  might 

have  issue  who  possibly  would  be  entitled  to  an  interest  iu  such  produce. 


with  remain 
der  to  his 
issue  in  tail ; 
with  remain- 
der to  B.  for 
life  without 
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-  In  I812>  CkarJet  Boldero  and  Henry  Lushington  be- 
came bankrupt)  and  their  assigaeee,  baring  committed 
equitable  waste,  by  felling  ornamental  timber,  were 
ordered  to  pay  into  Court  6,3191  4s.,  tbe  produce  of 
the  timber  and  interest,  to  an  account,  intituled,  "  The 
account  of  Timber  felled  by  the  Defendants,  the  aa- 
Bignees  of  the  Estate  of  Messrs  Boldero,  Lushington, 
&  Co.,  bankrupts."  This,  by  accumulation,  now 
amounted  to  26,000/. 

Tbe  present  state  of  the  family  was  as  follows :  — 

WiUiam  Boldero  died  without  having  been  married. 
Charles  Boldero  was  living,  and  was  of  very  advanced 
age  and  had  no  issue.  The  Plaintiff  was  the  eldest  son 
oi  Henry  Luahington  and  the  first  tenant  in  tall  in  este; 
he  now  presented  his  petition  for  payment  to  him  of 
the  fimd  in  Court. 

Mr.  Malint  and  Mr.  Tripp,  in  support  of  the  peti- 
tion, ai^ued,  at  length,  that  the  doctrine  as  to  legal 
waste  was  equally  applicable  to  equitable  waste,  and 
that  therefore  the  first  tenant  in  tul  in  esse  was  entitled 
to  the  product.     They  cited, 

Lewis  Bowies'  Case  (a),  Whitfield  y.  Bewit{V),  Bewick 

V.   Whitfield  ;<;),  Dare  v.  Hopkins  (rf).  Povhtt  v.   The 

Duchess  of  Bolton  (e),  Wichham  v.  Wickham  {g),  Lush- 

ingbm  v.  Boldero  (A),   Tooher  v.  Annesley  (i),  Waldo  v. 

WaldQ 


(a)  11  Sep.  79. 
(i)  BP.  »K.240. 
(e)  3  P.  IF.  267. 

(d)  2Coi,  110. 

(e)  3  Fete^,  374. 


(g)  19  Veiey,  419.,  and  Sir 
G.  Coc/per,  288. 
(i)  6  Mad.  1*9. 
(0  S  Stnoni,  235. 
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1850.        Waldo ^a),  PhUUpt  y.  Barlmoib),  DdapoU  t.  Dda- 

BoLDRRo.  They  offered  to  give  Becnrity  agunst  the  posdbilitj 

of  the  interest  of  any  issue  of  Charles  Boldero  who 
might  come  into  esse. 

Mr.  Turner  and  Mr.  Goldsmid  for  the  assignees. 

The  MiiBTEB  of  the  Bolls  said,  that  the  point  could 
not  be  decided  in  the  absence  of  any  of  the  parties 
interested ;  and  as  it  could  not  be  said^  that  the  issue  of 
Charles  Boldero^  if  there  should  be  any,  had  no  pos- 
sible interest  in  the  fund,  the  case,  during  the  life  of 
Charles  Boldero^  was  not  ripe  for  decision. 

(a)  12  ^ifiwnt,  107.  (c)  17  Va.  150. 

\b)  14  ^mofu,  263. 

Note.  —  After  the  death  of  Charles  Boldero^  the  petition  was 
brought  on  again  and  an  order  was  made  thereon ;  see  15  Beavan,  1. 


J),,  ^  ANONYMOUS. 

Before  order-  IIT"^  lL4i?J?  applied  that  the  Record  and  Writ  Clerk 
ing  the  pro-      J-'-'-  might  attend  in  a  Court  of  law  with  the  original 

duction  of 

original  re-       answer. 

cords,  the 

^•"^^'T"*  k^       The  Master  of  the  Bolls  asked  what  necessity 

quires  it  to  be  "^  ^  •' 

shewn  that  there  was  for  the  production  of  the  original,  and  being 
copies  will  not  Satisfied  by  the  aflSdavit,  which  was  then  read,  he  made 
be  sufficient,     the  order. 


NoTB.  —  See  The  AtfomeyGeneral  v.  Ratfy  6  Beavan,  335^ 
2  Hare,  518.,  and  3  Hare,  335. 
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COWPE  V.  BAKEWELL. 


^OME  property  was  sold  b;  auction,  on  the  I5th  of 
^^  May,  1850.  By  the  condUiona  of  sale,  the  ab- 
stract wa«  to  be  delivered  within  ten  days.  Bequist- 
tiona  were  to  be  made  within  twenty-eight  days,  and 
the  purchase  was  to  be  completed  by  a  conveyance, 
on  the  Slst  of  July,  1650,  when  the  purchase-money 
waa  to  be  paid  into  Court,  and  the  purchaser  was  to 
be  let  into  poBsession,  or  receipt  of  the  rents.  "But 
if,  from  any  cause  whatever,"  the  purchase-money 
should  not  be  paid,  the  purcliaser  was  to  pay  interest 
at  fire  per  cent,  from  the  Slst  of  July. 

The  delay  occasioned  by  the  delivery  of  imperfect 
abstracts  of  Utle  prevented  the  completion  down  to  the 
present  time.  An  application  being  now  made  to  pay 
the  purchase  money  into  Court, 

Mr.  TuTJUT  and  Mr.  C.  P.  FkilUpi,  for  the  purchaser, 
insisted,  that  he  was  not  bound  to  pay  interest  on  the 
purchase-money,  as  the  delay  bad  been  occauoned  by 
the  vendor;  besides  which,  notice  had  been  given  by 
the  purchaser  that  the  money  was  lying  idle.  De 
Vume  V.  De  Visme  (a),  Bobertt  v.  Massey  (6),  Green- 
wood V.  CkurchiU  (c),  and  Robertson  v,  Skelton  {d),  were 
dted. 


A  pnrchasi: 
was  to  be 
complete  cl  n 


"that  if,  Ihi 
any  cai^c 
whaterer," 
the  purcha-f 
money  atioui 
not  be  then 
paid,  the  pur 
chaacTshoi:]'. 


pay  intei-cit. 
A  delay  oi 
aix  months 
occurred  riM:i 
tbe  defeulc  r>i 
the  Tcndor 
in  DDtfuini-'i- 
ing  proper  ^il- 
•tracts.    IIlIJ 
that  Ehepiir- 

1^1  the  rent, 
during  tinu 


I 


Mr.  Selwyn,  contrd.    The  rents,  during  the  period  in 
discussion, 


(a)  I  HaU  i  TwelU,  108., 
&  1  Mac.  f  Got.  336. 
(»)  13  Vaey,Sia\. 


(c)  8  Beettan,  413. 
\d)  }2  SeofOH,  363. 


Lij^ftjbi, 


«• 
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diflCiUBioii^  exceed  the  interesL  If  the  purchaser  takes 
the  rents  from  the  time  at  whidi  the  purchase  ought 
to  have  been  ocHopleted^  he  cannot  be  reUeved  firom 
paying  interest 


Mr.  Titmer.  But  here  the purchaseHnoaey  wasljing 
idle  with  notice  to  the  yendor. 

The  Mastbb  of  the  Boll&  The  purchaser  cannot 
retain  both  the  rents  and  interest  I  think  there  was 
a  deky  innocently  occarioned  by  the  yendor.  He  de- 
livered the  abstract  so  late,  that  the  purchaser  had  no 
time  to  deliver  objections  until  after  the  day  appointed 
for  payment  He  may  have  his  option  ^ther  to  pay 
interest  or  give  up  the  rents. 

Note.— See  IVaBit  y.  Barel,  SDeG.^S.  429. 


March  10. 


TRY  V.  TEY. 


A  Sheriff 
seized  the 
goods  of  8 
tenant  of 
lands  over 
which  a  Re- 
ceiver had 


A  BECEIYEB  having  been  appointed  over  an  es- 
-^^  tate,  the  Sheriff  of  Surrey^  under  a  judgment  at 
law  against  a  tenant  of  the  property,  afterwards  seized 
and  sold  his  goods,  and  after  retuning  Z6L  for  half  a 
year's  rent  and  the  expenses,  he  paid  the  balance  of 
pointed^  He   497.  to  the  judgment  creditor. 

retained  half 

a  year's  rent,  ,  ,  •  , 

and  paid  over  The  Beceiver  gave  the  Sheriff  notice  that  he  claimed 
^l^u^ent"  ^®  ^^^  ^  Receiver,  and  not  to  pay  it  over.  After- 
creditor.  The  wards,  the  Plaintiff  (the  landlord)  commenced  an  action 

claim^  the      ^^  ^®  ^^^^  against  the  Sheriff. 

rent,  and  the  Mr. 

Plaintiff 

brought  an  action  against  the  Sheriff,  who  applied  to  the  Court  for  protection  as 

between  these  adverse  claims.    The  Court  dechned  to  interfere. 
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Mr.  Eldertm,  for  the  Sheriff,  now  moved,  that  on  1651. 
payment  of  the  35t  into  Court,  the  proceedings  at  law  ^r''^ 
miffht  be  restrained.  s. 

T.r. 

Mr.  Thimer  and  Mr.  Hoare,  for  the  Fliuotiff,  said,  that 
the  action  was  brought  for  aomething  beyond  the  S6L 
That  1152^  was  due  for  rent,  and  that  the  Sheriff  had 
sold  the  manure,  which,  by  the  coBtom  of  the  country, 
ought  to  be  used  on  the  premises.  They  objected*  that 
the  Sheriff  was  a  stranger  to  the  suit,  and  could  not 
apply  for  protection  like  an  Officer  of  the  Court ;  Boek 
V.  Cook  (a).  They  argued,  that  this  was  not  a  case 
for  interpleader,  and  that  an  action  must  necessarily  be 
brought  to  detennine  the  question  and  in  the  name  of 
the  Plaintiff,  who  was  the  proper  person  to  put  the 
Bec^ver  in  motion. 


The  Beceiver  did  not  appear. 

Mr.  Eldertoa,  in  reply.  The  Sheriff  ought  to  be  pro- 
tected against  the  Becaver,  for  if  he  were  to  pay  over 
the  money  to  the  Plaintiff,  he  would  be  guUty  of  a  con- 
tempt. If  the  Receiver  will  withdraw  the  notice,  the 
Sheriff  is  ready  to  defend  the  action.  In  Rock  t.  Cook 
the  Sheriff  sought  to  restrun  the  proceedings  at  law  of 
chumants  not  parties  to  the  suit. 

Tfu  Masteb  of  the  Bolls.  I  am  of  opmion  that  I 
cannot  interfere. 
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1849. 


handa. 


MmA  30.  In  re  SAVERY. 

Under  an        ^T^HE  two  execators  and  trustees  of  the  will  of  Mr 
Thl  MMtw"''  ^"^  ^^  employed  Mr.  Savery  as  their  soU- 

inay  take  an     citor,  in  transacting  the  bttsinesa  of  the  executorship 
re5j!"»ofSe  and  trusteeship. 

solicitor  on 

interest  re-  Mr.  Savery  received  the  proceeds  of  the  estate^  and 

ceived  by  him,  made  payments  thereout 

but  he  cannot 
charge  him 

fitemi!de?r(S!li       ^^  Auguit  1846,  he  delivered  his  bills  of  costs  and  a 
monies  of  his    cash  account  No.  2,,  and  an  order  was  made  in  Novem- 

clients  in  his     j^  jg^g^  ^  ^^  j^j^  ^yj^  ^£  ^^  ^^^  ^^  ^^^  ^^^  ^^^ 

accounts  of  his  receipts  and  payments. 

Mr.  Savery  had  been  examined  on  interrogatories, 
and  the  Taxing  Master  had  certified  that  the  examina- 
tion was  insufficient,  on  the  ground,  as  was  stated,  that 
he  had  not  set  forth  an  account  of  his  balances,  and 
what  profits  he  had  made  by  the  client's  money  in  his 
hands.    A  motion  was  made  to  dischai^e  the  certificate. 

Mr.  Teed  and  Mr.  Willcock^  in  support  of  the  mo- 
tion, cited  Jones  v.  James  (a).  Cooper  v.  Ewart  (i),  and 
argued,  that  it  was  not  within  the  scope  of  the  order,  or 
the  authority  of  the  Court  on  petition,  to  take  an 
account  of  interest  and  profits. 

Mr.  Turner  and  Mr.  Bates,  contrct.  If  the  solicitor 
has  received  or  made  interest  from  his  client's  money, 
he  ought  to  be  charged  with  it 

Mr. 

(a)  1  Beav.  307.  (b)  2  PhiL  362. 
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Mr.  Teed,  m  reply. 

TTie  Masteb  of  the  Bollb. 

la  thia  case  an  order  waa  made  for  taxation  and  to 
take  an  account  of  money  received  and  paid  by  the 
Bolicitor,  who  hod  acted  in  that  capacity  for  a  great 
many  purposes.  These  bills  of  costs  are  connected 
with  the  cash  account,  and  in  makiog  tbem  out,  Mr. 
Saoery  baa  charged  himself  with  interest.  I  cannot 
discover,  whether  he  has  merely  charged  himself  with 
the  interest  he  has  received  from  other  persons  in 
whose  hands  the  trust  money  waa  placed,  or  with 
interest  on  money  in  his  own  hands. 

Mr.  Turner.     For  both. 


With  respect  to  money  received  by  bim  for  interest 
on  trust  monies,  there  is  no  doubt,  that  he  ought  to 
be  charged  with  it,  but  I  cannot  think  that  an  order 
for  taxation  justifies  the  Master  in  taking  on  account  of 
the  profits  made  by  Mr.  Savery. 

If  the  Master  has  certified  that  the  examination  is 
insufficient,  because  Mr.  Savery  has  not  rendered  an  ac- 
count of  the  profits  of  money  in  his  own  hands,  I  think 
the  certificate  would  be  erroneoos ;  but  if,  on  the  other 
hand,  the  Master  has  so  certified,  because  he  has  not 
sufficiently  set  forth,  an  account  of  interest  received  by 
him,  of  the  trust  money  belonging  to  the  clients  in  the 
hands  of  a  banker,  I  think  the  Master  right  enough.  I 
do  not  know  which  way  it  is. 

I  do  not  think  that  the  interrogatory  would  stand  as 
to  the  word  "  profits." 

K.B.  —  An  order  was  nibsequently  made,  allowing  iSr,  Savertf 
to  put  ID  a  further  exuninotioa.     See  also  In  Tt  Savrn/,  15 
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1800. 


Nov,  30.  Re  The  NORWICH  TARN   COMPANY. 

2>«c.2.3.4.5. 

rilHIS  Company,  which  was  edtablished  for  spinning 

Where  in  the  7*™  (a),  was  ordered  to  be  wound  up.     The 

couree  of  Bankers  of  the  Company,   «  The  East  of  EngJmi 

legal  chlim  is  Bank,''  claimed  before  the  Master  a  debt  of  36,756iL 

the*Comwiy  ^^  *^®  balance  of  the  accoant ;  but  he  was  of  opinion, 

it  is  not  im-  that  the  right  ought  to  be  established  at  law,  and  he 

S^BCouit'to  certified   that  he  had  not  allowed  the  claim.     The 

decide  it,  but    Banking  Company  now  brought  the  case  before  the 
It  may,  with-     ^  i     .     .    ••       ?t        .t       t  •  % 

out  the  assent  Court  upon  appeal,  msisting  that  the  claim  ought  to 
of  the  claim-     \^  allowed,  without  any  reference  to  a  court  of  law. 

ant,  requve  ^ 

him  to  esta- 

bhsh^is  claim       jij^  cheques  &c  were  alleged  not  to  have  been 

drawn  in  conformity  with  the  provisions  of  the  deed 
of  settlement. 

Mr.  Bethell,  Mr.  B*  Pabner,  and  Mr.  Cok,  for  the 
Bank,  argued,  first,  that,  independent  of  the  deed 
of  settlement,  the  Directors  had  power  to  borrow 
under  the  general  law  applicable  to  partners;  Story 
on  Partnership  (i).  Ex  parte  Bonbonus  (c),  SandUands 
y.  Manh  (d),  Davison  v.  Robertson  (e),  and  that  an 
authority  was  to  be  inferred  Prescott  v.  FUnn{g)\ 
secondly,  that  the  deed  itself  gave  them  such  power; 
Bank  of  Australasia  v.  Breillat  (h);  and,  thirdly,  that 
complete  information  had  been  given  to  the  share- 
holders, 

(a)  See  8  Beavan,  343.,  and  (d)  2  B,^  Aid.  673. 
12  Beavan,  866.  («)  3  Dour,  218. 

(b)  160.  (g)  9  Bmg.  10. 

(c)  8  VeMejf,  p.  543.  (h)  6  Moore,  P.C.C.  162. 
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holdere,  Walford  y.  Adie  (a),  who  had  acquiewjed,  sano-  *^*^' 

Uoned,  uid  ratified  the  proceeding.  Gray  v.  Chaplin  (b),  g^  jhe 

Graham  v.  Strhenhead  ^c.  Baihoay  Co.  (c),  Maclean  Norwich 

T.  Dunn(d),  Crellin  t.  Calvert {e).  j  Contpuj'. 

Mr.  Roupell,  and  Mr.  £tuA,  for  the  Official  Manager, 
contested  these  points,  and  contended,  first,  that  the 
Directors  had  acted  uUra  vires  in  borrowing  money; 
Ex  parte  Morgan  (ff),  Hawtat/ne  v.  Bourne  (A),  Rickettt 
T.  Bennett  (i).  Brown  v.  Byert  {k\  Atiwood  v.  Man- 
nings{t),  Dickinsonv.  Valpy  (jn),  Bramah  v.  Roberti{ti), 
Re  The  German  Mining  Company  (o),  and  see  Surmester 
Y.  Norris  (jt) ;  tliat  the  Banking  Company  had  notice  of 
the  provisions  of  the  deed,  and  were  bound  to  see  that 
the  Directors  acted  within  the  limits  of  their  anthority, 
Alexander  v.  Mackenzie  (g),  and  must  now  shew  it, 
Ridley  v.  The  Plymouth  §-c.  Baking  Company  (r). 


As  to  notice  the  following  cases  were  cited :  Duncan 
V.  Chamberlayne  (s),  Thompton  v.  Speirt  (t),  Re  Hen- 
netsy  (a),  Ex  parte  Waithman  {x),  Powles  v.  Page  (y). 
The  following  authorities  were  also  referred  to :  1  &  2 
Vict,  c,  96,,  Parker  y.  Marchant  (z).  Aa  to  the  settled 
account  being  final  (oa),  WUlit  y.  Jemegan  {bb).  Ex 
parte  Emly  {cc). 

Mr. 

(a)  5  Hare,  p.  118.  (n)  S  Bi^.  (NIC.)  963. 

(6)  2«a«.  126.  (o)  14  Juri./,  87*. 

fc)  2  Mac.  it  Got.  1«.,  and  (p)  6  £z.  796. 

9  Hall  4-  Tw.  450.  (g)  6  C.  fl.  766. 

(■<0  *  Bing.  728.  (0  2  Ezc.  Rep.  711. 

(0   14  Mee.  j-  IT.  II.  (j)   11  Smofu.  1S3. 

(g)   1  Mae.  *  Got.  885.,  and  (/)  13  ^tmoru,  469. 

1  Hnli  4-  rur.  320.  (u)  8  Zhu.  4  (Tar.  555. 

(k)  7  JW«.  *  fF.  595.,  and         (J)  4  Dm.  *  C.  418. 
8  Jtf«.  ^  W.  703.  (y)  3  C.  B.  16. 

(i)  4  C.  B.  703.  (i)  1  Pmipt.  358. 

(i)   16  AAv.  4-  IP.  852.  (aa)  1  Story,  Eq.  Jut.  429. 

(0  7  Jam.  +  C.  278.  (M)  8  ^tt.  251. 

(«)  10  Bam.  ^  C.  I8S.  (cc)   1  fiow,  p.65. 
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Mr.  Turner  and  Mr.  J.  H.  Palmer  for  the  Directors. 

Mr.  Bethell,  in  reply,  cited  Smith  v.  TJie  Hull  Glass 
Company  (b);  and  to  shew  that  no  action  could  be 
brought^  he  cited  Thompson  y.  The  Universal  Salvage 
Company  (c). 

The  Master  of  the  Bolls. 

I  am  of  opinion,  that  if  I  have  jurisdiction,  this  is  a 
proper  case  to  be  tried  at  law.  As  the  jurisdiction  has 
been  disputed,  let  the  case  stand  over  on  that  point 


The  case  was  afterwards  argued  on  that  simple 
point,  and  after  argument,  in  which  11  &  12  Vict, 
c.  45.  s.  73.  91.  and  12  &  13  Vict  c.  108.  s.  31.  were 
referred  to. 


The 


(a)  Mr.  Bethell  objected  to  Mr.  Walpole^s  being  heard  on  behalf 
of  contributories.  He  said,  that  as  the  assignees  represented  a 
bankrupt's  or  insolvent's  estate,  so  here,  the  Official  Manager  re* 
presented  the  whole  body  of  contributories.  He  observed  on  the 
great  inconvenience  of  permitting  all  the  contributories  to  be  heard 
on  such  occasions,  for  this  result  might  follow :— that  some  might 
argue  one  way  and  some  another. 

The  Master  of  the  Rolls. 

If  the  Master  has  permitted  them  to  appear  and  the  Appellant 
has  served  them  with  the  appeal,  I  think  I  must  hear  them.  I  do 
not  mean  to  say  I  approve  of  this  course  of  proceeding,  for  roy 
notion  is  this : — that,  unless  there  be  something  special  in  the  case, 
the  Official  Manager  represents  all  the  shareholders  and  contribu- 
tories. Without  laying  down  the  rule,  I  must,  under  the  circum- 
stances of  the  cose,  hear  them. 

(h)  19    i.  J.  y.  S.  (C.  P.)  123.      (c)  3      Exch.  Rep.  310. 
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The  Masteb  of  the  BoLLS  uud: — 

If  it  were  my  bounden  duty,  as  is  alleged,  to  give 
my  opinion  on  the  questions  of  law  raised  in  tbia  case, 
I  should  take  eome  time  to  consider  of  it;  but  if,  as  I 
think,  and  my  opinion  is  not  altered  by  the  very  in- 
genious argument  put  to  me,  it  is  my  duty  and  within 
my  province,  to  obtain  the  assistance  of  a  Court  of 
law,  for  the  determination  of  the  legal  question  in 
issue  between  these  parties,  I  think  there  is  no  reason 
why  I  should  now  abstain  from  giving  my  opinion. 

In  the  administration  of  assets  by  this  Court  amongst 
legnl  creditors,  when  the  debt  appears  to  the  Court  to 
be  clearly  due,  it  being  founded  upon  facts  satisfac- 
torily proved,  and  upon  legal  principles  fully  recognised 
and  established,  it  is  by  no  means  necessary,  and  it  is 
not  the  practice  or  duty  of  this  Court,  to  send  the 
creditor  to  prove  faia  debt  at  law.  The  Court,  havmg 
the  case  brought  properly  before  it  for  its  consideration, 
in  the  administration  of  assets,  and  having,  as  I  think 
there  can  be  no  doubt,  jurisdiction  to  determine  the 
question  of  "  debt  or  no  debt,"  does  so  without  un- 
necessarily putting  the  parties  to  the  additional  expense 
of  a  trial  at  law,  and  in  this  way,  debts  to  a  vast 
amount  and  far  exceeding  the  notion  entertained  on 
the  subject  by  those  who  have  not  ^ven  themselves  the 
trouble  to  obt^n  the  necessary  information,  are  con- 
stantly proved  and  satisfied  in  this  Court,  without 
the  aid  of  a  Court  of  law. 


But  if  the  suit  depends  for  its  validity  on  the  legal 
question  of  "  debt  or  no  debt,"  and  the  parties  in- 
terested in  resisting  the  claim  desire  that  the  matter 
should  be  tried  at  law,  I  scarcely  recollect  an  instance 
in  which  the  Court  has  refused  it.     Again,  if  the 

Tou  XIIL  Ff  question 
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question  of  "  debt  or  no  debt "  depends  upon  a  number 
of  circumstances  of  a  complicated  nature,  effected  by 
the  usages  of  trade,  or  by  the*  powers  which  may  or 
may  not  be  legally  incident  to  trading  partnerships  pe- 
culiarly constituted,  or  if  the  ultimate  result  of  the  suit 
depends  upon  questions  involving  points  of  law  not 
well  settled,  I  conceive,  that  although  the  validity  of 
the  whole  proceeding  does  not  depend  on  the  particular 
claim,  yet  if  those  interested  in  resisting  it  desire  to 
have  the  question  tried  at  law,  this  Court  ought  not 
to  deprive  them  of  their  primd  facie  right  to  have  the 
question  so  decided  (a). 

Now,  upon  the  consideration  of  the  present  case,  I 
am  clearly  of  opinion,  that  there  are  questions  of  in- 
tricacy and  nicety  in  point  of  law ;  and  which,  on  con- 
sideration of  the  authorities  which  have  been  cited,  do 
not  appear  to  me  to  have  been  perfectly  settled. 

There  are  circumstances  here  which  induce  me  to 
think,  that  I  ought  not  to  deprive  those  who  resist  the 
claim  of  that  which  I  conceive  to  be  their  right, — viz. 
to  have  the  legal  question  decided  by  a  legal  tribunal 
It  appears  to  me,  to  use  the  words  of  the  Vice- 
Chancellor  Knight  Bruce  in  the  case  cited,  more  proper 
to  be  tried  at  law  than  to  be  decided  here;  but,  no 
doubt,  if  the  jurisdiction  of  the  Court  is  ousted  by 
the  particular  provisions  of  this  act  of  parliament; 
then,  however  inconvenient,  however  likely  to  lead  to 
some  mistake  or  misunderstanding,  however  hard  on  the 
party  to  be  deprived  of  that  jurisdiction  to  which  the 
subject  properly  belongs,  it  would  be  for  me  to  perform, 
to  the  best  of  my  ability,  the  duty  cast  on  me,  and  I 
should  certainly  do  so. 

I  have 

(a)  See  \5  &  16  Vici.  c.  86.  «.  62. 
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I  have  conndered  the  act  of  parliament  vith  thiB 
view,  but  it  seeffla  to  me  to  do  nothing  more  than  to 
affi}rd  a  mode  of  winding  up  and  administering  the 
assets  of  an  extensive  partnership  under  particular  cir- 
cumstances. I  am  most  clearly  of  opinion,  that  there 
is  nothing  in  this  act  of  parliament  to  deprive  the 
Court  of  anj  means,  by  which  it  can  obtain  such  as- 
sistance as  may  be  necessary  in  order  to  lead  to  a  just 
and  satisfactory  conclusion  of  the  case. 

It  was  once  pressed  on  me,  that  the  Solicitors'  act 
was  of  such  a  nature,  as  to  prevent  me  obtaining  any 
assistance  from  a  Court  of  law ;  but  I  thought  that  this 
Court  was  not  to  be  deprived  of  any  means  which  the 
law  allows  it  to  get  the  best  assistance  it  could  hare. 

I  say  nothing  as  to  the  ailment,  warmly  ui^ed,  as 
to  the  inconvenience  of  handing  a  matter  over  from  one 
Court  to  another.  It  is  for  the  legislature  to  consider 
that;  and  I  therefore  say  nothing  as  to  sending  the 
suitor  from  one  jurisdiction  to  another,  and  as  to  there 
not  being  a  jurisdiction,  in  any  one  place,  to  baye  a 
complete  decision  of  the  question ;  that,  agiun,  is  a 
matter  proper  for  the  couBideration  of  the  legislature. 
I  believe,  if  I  may  be  allowed  to  express  a  private 
opinion,  that  much  may  be  done  to  lessen  the  incon- 
venience on  that  subject.  Those  who  have  to  deal 
with  it,  will  find  less  diflScalty  in  the  Court,  than  in 
the  habit  of  the  country  in  having  particular  junBdi&- 
tjons  allotted  to  the  different  classes  of  caaee  which  arise 
between  parties.  My  duty  is  to  consider,  whether, 
under  the  construction  of  this  act  of  parliament,  though 
the  legislature  has  given  to  the  Master  jurisdiction  and 
power  which  he  had  not  before,  and  in  this  particular 
case,  has  limited  him  to  the  consent  of  the  parties,  it 
has  tied  down  the  Court  in  the  manner  contended  for; 
Ff2  and 


432 


1850. 


JRe  The 
Norwich 

Yarn 
Company. 


CASES  IN  CHANCERY. 

and  I  am  of  opinloni  that  in  the  exercise  of  my  jum- 
diction^  I  have  a  right  to  concede  to  the  parties  that 
which  they  ask,  and  that  which  I  require  for  my  own 
assistance,  viz.  the  determination  of  a  Court  of  hiw  of 
''  debt  or  no  debt "  in  this  case.  I  wish  to  do  it  in  a 
way  most  likely  to  contribute  to  complete  justice  being 
done  between  the  parties  here.  If  they  desire  to 
appeal  from  the  opinion  I  have  now  expressed,  I  must 
do  it  adversely,  that  they  may  not  be  prevented  from 
having  my  decision  reviewed  elsewhere. 


The  demand  was  ordered  to  stand  as  a  claim  only, 
and  the  Banking  Company  were  to  bring  an  action 
against  the  Official  Manager  of  the  Yam  Company, 
to  establish  their  demand,  and  the  motion  was  ordered 
to  stand  over. 

On  appeal,  the  order  was  affirmed  by  the  Lords 
Justices,  with  this  variation: — that  liberty  was  given 
to  the  Banking  Company  to  bring  the  action  agfdnst 
such  persons  as  they  should  be  advised. 


Note.  —  Actions  were  brought  both  against  the  Directors  and 
different  sets  of  shareholders,  but  none  of  them  ^ere  tried,  a 
compromise  having  been  effected  between  the  Bankers  and  the 
Directors, 
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JONES  V.  POWELL.  jd^.  is. 

THIS  was  a  bill  of  revivor  and  supplement,  and  it  The  general 
was  proposed  to  reserve  the  general  costs  until  befne  re-*  ^'^^ 
the  hearing  on  further  directions.  served,  the 

costs  of  two 
(lisclainiing 

Mr.  Boyle,  for  the  Plaintiflf,   said,  that  the  only  Defendants 
question  was,   whether  two  disclaiming  Defendants,  to  be  paid  by 

Rebecca  L.  Boniface  and  Letitia  E.  Creuse,  were   to  the  Plaintiff, 

without  pre- 

have  their  costs,  and  how  they  were  to  be  paid.  judice  to  the 

question  by 
whom  and  out 

Mr.  Stinton,  for  the  disclaiming  Defendants,  asked  of  what  fund 

for  his  costs  of  suit.  cv%t3/to 

be  borne. 
Mr.  Campbell,  for  other  Defendants,  argued  that  no 
costs  ought  to  be  given. 

The  Master  of  the  Bolls,  having  decided  that  the 
disclaiming  Defendants  were  entitled  to  their  costs, 
ordered  them  to  be  paid  by  the  Plaintiff,  without 
prejudice  to  the  question  by  whom  or  out  of  what  fund 
they  should  be  eventually  paid  (a). 

(a)  Reg.  Lib.  1849,  A.  fol.  1216. 
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In  re  The  JOINT-STOCK  COMPANIES 
WINDING  UP  ACT(a> 


tl^^   ¥  JPON  this  petition  being  caUed  on, 

the  Joint-  ^^ 

panics  Act  Mr.  Roupell  said^  that  a  mistake  had  been  made  in 

stated,  that'      j^^    advertisement,    which    stated«   that  the   petition 
the  petition  '  r 

would  be  would  be  heard  ^'  on  Saturday,  the  20th  of  December^ 

«  &?iir^         instead  of  «  on  Thursday,  the  20th  of  December:' 

the  SOth  of 

20thbeinffon        ^^*   Turner,   contrd,  said  he  would  not  take  the 

aTAunday,       objection, 
the  Court  '^ 

would  not 

hear  the  pe-  jTie  MASTER  of  the  ROLLS. 

tition,  but  re-^  "^ 

notices  to"be         "^^^  Court  must  see  that  the  proceedings  are  regular. 

given.  It  seems  to  me  to  be  of  the  greatest  importance  that 

the  notices  should  be  strictly  accurate,  for  they  are  the 
only  means  a£forded  to  the  parties  interested  of  at- 
tending at  the  hearing  and  protecting  their  rights  and 
interests. 

In  this  case,  there  is  a  clear  mistake,  and  the  parties 
might  merely  look  to  the  day  of  the  week,  Saturday, 
without  attending  to  the  date.  They  might  very 
possibly  be  misled. 

The  petition  must  stand  over  to  give  fresh  notices  (&). 

(a)  12  &  13  rwt.    c.  108.,  (b)  Ex  relaUone  Mr.  G.  W. 

Schedule  A.  S. 
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CUST  V.  SOUTHEE. 


July  20, 


rilHIS  bill  was  filed  by  the  Honourable  John  Hume 

-*-   Home  Ciist,  commonly  called  Viscount  "  Alford^ 

but  by  mistake  he  was  described  in  the  bill  as  John 

Hume  Home  Cust,  commonly  called  Viscount  *'  Alfred.^ 

The  Defendant  pleaded  "that  the  Plaintiflf,  J.  H. 
H  Custy  before  and  at  the  time  of  exhibiting  the  said 
bill  of  coraplainti  was  commonly  called  or  known  by 
the  name  or  style  of  Viscount  '  Alfordy  and  not  by 
the  name  or  style  of  Viscount  Alfred,  as  by  the  said  bill 
stated." 

Mr.  R.  Palmer  and  Mr.  Prendergast,  in  support  of 
the  plea,  stated,  that  this  was  a  common  form  of  plea  at 
law.  Jones  v.  Macquillin  (a).  Chandler  v.  Parkes  (i), 
Dighy  v.  Alexander  (<?),  Morley  v.  Law  (rf). 

Mr.  Turner  and  Mr.  Baily,  contra,  contended  that 
this  was  a  mere  clerical  error,  and  unimportant,  for  it 
was  only  a  title  by  courtesy,  and,  secondly,  that  pleas  of 
misnomer  had  been  abolished  at  law  by  the  3  &  4  /f^  4. 
c.  42.  «.  11.     Simpson  v.  Burton  (e)  was  cited. 

Mr.  R*  Palmer,  in  reply. 

The  Master  of  the  Bolls  said  that  the  mistake 
had  arisen  from  a  mere  clerical  error  in  copying,  and 
he  overruled  the  plea  with  costs. 


In  a  bill  filed 
by  J.  H.H. 
C,  commonly 
called  Vis- 
count "  Al* 
fordf*  he  was 
by  mistake 
called  **  Al' 
fred/*  a  plea  ' 
of  misnomer 
was  overruled 
with  costs. 


(a)  5  Term  R.  195. 
(6)  3  Etp.  76. 
(c)  8  Bing.  416. 


(J)  2  Brod.  4-  -&.  34. 
{e)  1  Beav.  bb^. 
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March  8.  REEVES  v.  BAKER 

Matter  ought     JOHN  REE  VES  deyised  hiB  property  to  his  widow, 
commence-  Mary  Reeves,  coupled,  however,   with  a  precatory 

mentofasuity  trust  in  favour  of ''  their  united  rektives.'' 

to  be  treated 
as  imperti- 
nent, which  Mary  Reeves  disposed  of  the  property  by  her  will 

heanng,  be  amongst  relatives ;  and  of  this  will,  Henry  and  John 

found  re-  Beeves  were  trustees,  and  Betsy  Baker  executrix. 

A  trustee 

Sifeidlllit^t^  Ifoiry  Reeves  filed  this  bill  for  the  administration  of 

set  forth  whe-  the  two  estates,  and  thereby  stated,  that  Robert  Baker, 

reasons  in  the  the  heir-at-law  of  Mary  Beeves,  the  widow,  had  filed 

bill  stated,  or    ^  bjn  \j^   1343    contesting  the   validity  of  her  will, 

some  other  ,  . 

and  what  rea-   which  he   had,  in   1849,  abandoned.      That  in   con- 

**  t'*  ^M^    sequence  of  the  conflicting  claims,  the  Plaintiff  and 
execute  the      his  co-trustee  were  unable  to  carry  into  execution  the 

h™w  other-       trusts  of  the  two  wills^  except  under  this  Court 
wise."    The 

his  answer'  ^^^  interrogatories  asked,  whether  some  and  what 

jP;P"^?i.^®  *^®  questions  and  difficulties  had  not  arisen.  &c  &c.  &c. ; 

Plaintirsso-  ,      ,        ^       ,  /.  ., 

licitor  need-      "  whether  for  the  reasons  aforesaid,  or  for  some  other 

1^8  delay  in     ^^^  y^hsit  reasons,  the  Plaintiff  and  his  co-trustee  were 

effecting  a  pro-  ' 

posed  compro-  not  unable  to  carry  into  execution  the  trusts  of  the 

ducement"*'  ^^''  "  ^^'»  "  ^^  ^^^  Otherwise." 
being  to  fa- 
vour another  t^  .       t*   t        1       1  1  .       /.    1 
solicitor,  his         Betsy  Baker,  by  her  answer,  as  to  the  suit  of  the 

personal  1^^;^    g^id,  First,  she  believed   that  Messrs.  Edtoards 

friend.     Held,        ,    ^  .    , 

that  the  state-  and  Godwin  (who  were  the  solicitors  of  the  trustees), 

Tcandd^s"'''    ^^  *^™®  ^'^''^  ^^  ^'^^^^  ^ffi^^  ^7  *l^ei^  direction,  had 

some  communication  with  Robert  Baker,  who  was  put 

forward  by  them,  and  advised  to  dispute  the  validity 

of 
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of  the  will  of  Mary  Reeves ;  and  for  such  purpose, 
Messrs.  Edwards  &  Godmn  furnished  Robert  Baker  with 
copies  of  the  wills  of  John  Reeves  and  Mary  Reeves^ 
and  allowed  him  and  his  professional  advisers  to  have 
access  to  the  papers  laid  before  Counsel  by  the  trustees, 
and  supplied  him  with  requisite  information  to  enable 
him  to  file  a  bill  to  dispute  the  will  of  Mary  Reeves^ 
on  the  ground  of  her  mental  incapacity  to  make  the 
same,  and  otherwise  to  dispute  the  said  wills  and  codi- 
cils. And  she  said  she  believed,  that  he  afterwards,  as 
heir  and  legatee,  **  raised,  or  pretended  to  raise,  ques- 
tions touching  the  rights  of  the  several  persons  claiming 
interests  under  her  said  will." 


2.  The  Defendant  afterwards  stated,  that  the  parties 
interested  had  met  and  arranged  terms  of  compromise, 
and  that  a  deed  had  been  prepared  to  carry  it  into 
effect ;  she  added,  she  believed  that  such  arrangement 
would  have  been  carried  into  execution,  but  for  the 
great  and  needless  delay  of  the  said  Mr.  Godwin  to 
proceed  therewith,  he  having  insisted  on  the  right  of 
himself  and  partner  (as  solicitors  of  the  trustees)  to 
have  the  preparation  of  the  deed  of  arrangement; 
and  although  this  claim  was  forthwith  conceded  by 
Mr.  Loscomhe  (the  opposite  solicitor),  no  act  was  done 
or  other  proceeding  taken  by  Messrs.  Edwards  & 
Godwin  to  carry  the  arrangement  into  execution,  until 
after  the  19th  January  1850,  and  then  only,  in  con- 
sequence of  the  urgent  solicitation  and  remonstrance 
of  Mr.  Loscombe, 


3.  The  principal  inducement  to  the  aforesaid  delay,  as 
was  alleged  and  as  the  Defendant  believed,  being  an  at- 
tempt, on  the  part  of  the  said  Mr.  Godwin,  to  favour 
the  claims  and  pretensions  of  some  or  one  of  the  par- 
ties professionally  employed  in  the  said  suit  of  Robert 

Saker, 
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185L        Baker i  but  who^  aflter  its  dismlssali  had  no  authority 

^T"^*^*^^     to  represent,  and  did  not,  in  fiwt,  represent,  any  of  the 

V,  parties  to  the  said  arrangement,  suoh  parties  so  pro* 

®^"*-      fessionaUy  employed  being  the  personal  friends  of  the 

said  Mr,  Godwin. 

The  Plaintiff  took  three  exceptions  to  this  answer, 
affirming  that  the  first  two  passages  were  impertinent, 
and  the  third  scandalous. 

Like  exceptions  were  taken  to  two  other  answers, 
and  the  three  sets  of  exceptions  now  came  on  for 
argument, 

Mr.  W.  W.  Coo/per^  in  support  of  the  exceptions. 
The  first  two  passages  are' wholly  immaterial  to  the 
merits  of  the  cause,  which  relate  to  the  construction  of 
the  wills.     They  are  therefore  impertinent. 

The  third  passage  alleges  that  the  solicitors  have 
betrayed  the  interests  of  the  parties  they  represent,  and 
have  created  litigation  for  the  benefit  of  a  professional 
friend ;  that  in  truth  they  are  barrators.  This  useless 
imputation  is  scandalous. 

Mr.  R.  Palmer  and  Mr.  Cole^ 

Mr.  Turner  and  Mr.  Rudall  and 

Mr.  Roupell  and  Mr.  Hare,  in  opposition.  The  pas- 
sages are  neither  scandalous  nor  impertinent,  and  they 
are  drawn  forth  by  the  words  "  how  otherwise  "  in  the 
interrogatory,  and  that  is  a  sufficient  answer.  Eobsan 
V.  Lard  Brougham  (a).     They  will  be  material  at  the 

hearing 

(a)  19Ir./.JVr.&(a.)465. 
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bearing  on  the  question  of  coets^  and  ought  not  now 
to  be  struck  out.  The  parties  will  have  a  sufficient 
remedy  in  costs  under  the  122d  Order  of  May  1845  (a). 
The  solicitors  make  no  complaint  (&)>  and  this  inform- 
ation the  Defendants  were  bound  to  give.  OUhy  v. 
GUby^c). 


Mr.  W.  W^  Cooper^  in  reply.  The  Order  applies  to 
prolixity^  and  will  not  give  the  Plaintiff  the  remedy 
he  asks,  of  having  the  matter  complained  of  at  once 
expunged. 

Wagstaffy.  Bryan  (d),  The  Earl  of  Portsmouth  v. 
Fellows  {e)y  Pearson  v.  Knapp  (g\  The  Attomey^General 
V.  Richards  (A),  Tench  r.  Cheese  (i),  were  cited. 

The  Master  of  the  Bolls. 

I  adhere  to  the  opinion  expressed  by  me  in  The 
Attorney- General  v.  Richards  that  the  Court  ought  not, 
at  the  commencement  of  a  suit^  to  treat  as  impertinent 
matter  that  which  at  the  hearing  may  be  found  to  be 
relevant. 

I  cannot,  in  the  present  any  more  than  in  the  former 
case,  venture  to  say,  that  the  passages  excepted  to 
must  ultimately  turn  out  to  be  totally  irrelevant.  I 
conceive  that  in  a  case  where  there  are  questions  of  a 
doubtful  nature,  I  am  not  bound  to  hold  passages 
impertinent,  unless  they  clearly  appear  to  be  so,  with 

reference 


(a)  Ordxnes  Can.  334. 
{b)  See  WilUanu  v.  Douglas,  5 
JBeavan,  82. 

(c)  8  Beavan,  602. 
{d)  1  Ru99.  4-  Myl  28. 
le)  5  Mad.  450. 


fe)  \My.iK.S\2. 

(h)  6  Beavan,  444.,  1  Phil. 
383.,  and  12  CI.  4-  Fkt.  30.; 
and  see  GiB>,  For.  Rom.  209. 

(t)  1  Beavan,  571. 
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1851.       reference  to  the  ultimate  result   of  the   suit     If, 

^^^^     however,  they  are  clearly  impertinent,  the  Court  is 

V.  bound  to  strike  them  out  at  once,  but  if  it  be  doubtful, 

Bakbb.       ^^^  must  be  left  for  further  consideration.     To  avoid 

the  mischief   of  expunging   matter  which  must  be 

brought  before  its  consideration  in  a  future  stage,  the 

Court  will  hold  its  hand,  and  the  General  Order  of 

the  Court  will  set  the  parties  right  in  point  of  costs  at 

the  hearing  (a). 

I  cannot  think  that  this  answer  is  scandalous,  and 
the  only  question  then  is,  whether  it  is  impertinent 
If  that  point  be  doubtful,  it  would  be  dangerous  to 
expunge  passages;  besides,  the  bill  contains  inter- 
rogatories very  nearly  approaching  those  in  Bobton  v. 
Lord  Brouffham,  in  which  the  decision  turned  on  the 
words  "and  why:^  here  we  have  words  nearly  equi- 
valent, viz.  "for  what  reasatu" 

These  passages  excepted  to  may,  possibly,  be  of 
importance  on  the  question  of  costs  at  the  hearing, 
and  I  think  I  ought  not,  on  the  present  occasion,  to 
exclude  all  future  questions,  by  ordering  them  to  be 
expunged.  •  On  the  whole,  I  do  not  conceive  that  there 
is  any  scandal  in  this  answer. 

I  cannot  help  regretting,  that  so  much  time  should 
have  been  occupied  in  a  discussion  as  to  the  relevancy 
of  ten  or  twelve  lines  of  an  answer  (&). 

(a)  122d  Order  of  8th  iliffy  $,  17.,  the  practice  of  exceptiog 
184^.  for  impertinence  is  abolished. 

(b)  By  the  15  &  16  Vic.  c.  86- 
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1849. 


MORGAN  V.  MORGAN. 


^I^HE  testator,  Robert  Morgan^  by  his  will,  dated  in 


Mar(^  13,  14, 

15. 

AprU  21. 

Matf  2.  8.  25. 

1850. 
May  I. 

1834,  bequeathed  to  his  widow,  Maria  Morgan  ^     ' 

(now   Maria  Pulman\  a  life  interest  in  his  personal  By  his  will, 
....  I.-  I.  -^   -  J.      \.        ^     the  testator 

estate,   in  terms  wnicn  it  is  unnecessary  to  set  out,  gave  his 

but  which  gave  rise  to  a  question  whether  she  was  J*>Jowalife 
^  °    .  ^  interest  m  his 

entitled  to  enjoy  the  testator's  leaseholds   and  long  personal 
annuities  in  specie.  ^nds'te?*""^ 

partly  of  lease- 

The  testator  died  in  February  1835,  and  his  will  annuities  the 

was  proved  by  his  widow,  and  hj  Pulman  Kaii  Reeve,  income  of 
1  I  •  A  i.  1  «      1      f      which  the 

who  were  his  executors.     After  the  testator  s  death,  widow  en- 
differences  took  place  between  the  testator's  children  J^^^;  .^  ^^^^ 

*      ,  ,  was  filed  by 

and  his  widow,   their  step-mother,  who  was  entitled  theremainder* 
for  her  life  to  the  residuary  estate.  S^wldow ' 

(who  was  an 

The  differences  related   partly  to  an  alleged  non-  the^ther  eT- 
payment  of  certain  legacies  and  annuities.     The  trus-  ccutors,  rais- 
tees  and  the  widow  appeared  to  have   been  desirous  i^^^  ^\q  ^he 
that  the  testator's  estates,  real  and  personal,  including  e»^joyraent  in 
even  the  household  furniture,  should  be  sold  and  in-  the  hearing,  it 
vested ;    but    the   Plaintiffs,   the   children,    by  their  "^^^^^l^^^ 
solicitor,  thereupon  stated,  that  they  were  advised  that  the  widow 
the  trustees  had  no  power  to  sell  either  the  real  or  J[t^d  to  enjoy 
personal  estate  of  the  testator,  and  gave  notice  to  the  the  long  an- 
Bolicitors  of  the  trustees  and  executors  not  to  sell  all  specie ;  but 
or  any  part  of  such  estates.     In  July  1836,  this  bill  nothing  was 

•^    *  determined 

was  as  to  the 
leaseholds, 
and  accounts  were  directed.    Held,  that  the  widow  could  not,  on  further  directions, 
i)e  charged  with  the  excess  of  the  rents  of  the  leaseholds  beyond  the  income  arising 
from  the  fund  which  would  ha?e  been  produced  by  their  sale. 
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V. 
MoR6A?r. 


was  filed  by  the  children,  chaiging  that  the  sale  of  the 
Great  Staughton  estate,  or  of  the  household  furniture, 
plate,  linen  and  china,  or  of  the  other  freehold,  copy- 
hold, customary  and  leasehold  estates,  or  any  of  them, 
was  wholly  unnecessary,  and  would  be  injurious  to  the 
interests  of  the  Plaintiffs,  and  ought  to  be  restrained 
by  the  injunction  of  the  Court.  The  bill  contained  no 
charge  or  statement  respecting  the  long  annuities  to 
which  the  Plaintiffs  were  entitled,  nor  any  complabt 
respecting  the  leasehold  estate,  of  which  the  widow 
was  in  possession,  as  tenant  for  life ;  nor  did  it  seek 
to  charge  the  widow  with  any  excess  of  income  re- 
ceived by  her.  The  bill  stated,  that  the  widow,  Pd- 
man  and  Beeve,  had  entered  into  possession  and  receipt 
of  the  rents  and  profits  of  the  copyhold  and  leasehold 
described.  It  prayed  the  usual  general  accounts,  that 
the  clear  residue  might  be  laid  out  at  interest  and 
secured,  for  relief  respecting  the  specific  gifts  to  some 
of  the  Pliuntiffs,  for  an  injunction  to  restrain  the  trus- 
tees and  executors  from  selling  or  mortgaging  any  of 
the  freehold,  copyhold,  customary  or  leasehold  estates 
of  the  testator,  or  permitting  any  sale  or  mortgage 
thereof,  and  for  a  Beceiver. 


The  answers  stated,  that  the  testator's  personal  estate 
consisted,  in  part,  of  long  annuities,  and  set  forth  the 
leasehold  estates  of  which  he  was  possessed ;  and  they 
admitted,  that  the  widow,  Pulman,  and  Reeve^  en- 
tered into  and  were  in  possession  of  the  freehold,  copy- 
hold, and  leasehold  estates,  but  the  widow  said,  that 
she  chiefly  received  the  rents  and  profits  of  the  said 
estates ;  —  and  that  Pulman  and  Reeve  had  permitted 
her  to  receive  the  rents  and  profits  of  the  real  and 
personal  estate  for  her  own  use,  and  that  she  was  now 
receiving,  under  the  control  of  Pulman  and  Beew^ 
the  rents  and  profits  of  the  real  and  leasehold  estates 

for 
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for  the  use  of  herself  and  the  other  parties  interested 
under  the  testator's  will. 

The  bill  was  not  amended,  and  the  cause  came  on 
for  hearing  upon  these  pleadings.     At  the  hearing,  the 
principal  question  was,   whether  the  widow  was  en- 
titled to  the  income  of  the  long  annuities,   and  ac- 
cording to  the  representations  of  Counsel,  nothing  was 
then  said  as  to  the  leaseholds.  By  the  decree,  dated  the 
23rd  of  July  1838,  the  usual  accounts  of  the  personal 
estate  not   specifically  bequeathed   possessed    by    his 
widow,  Pulman,  and  Reeve,  were  directed  to  be  taken, 
and  the  clear  residue  was  to  be  ascertained  and  paid 
into  Court.     There  was  a  general  inquiry  as  to   the 
testator's  freehold,  copyhold,  and  leasehold  estates,  and 
the  Defendants  were  ordered  to  transfer  into  Court  the 
long  annuities,  which  were  ordered  to  be  sold,  and  the 
produce  to  be  invested  in  3  per  cents.     The  Master 
was  to  inquire,  how  much  had  become  due  for   the 
long  annuities  from  the  end  of  one  year  after  the  tes- 
tator's death,  and  what  would  have  been  the  amount 
of  dividends  and  interest  which  would  have  accrued 
and  become  due  on  the  3  per  cent,  annuities  which 
should  be   purchased   with  the  produce  of  the  long 
annuities,  in  case  the  same  had  been  sold  by  the  ex- 
ecutors and    invested   at  the  expiration  of  the  year. 
The  Master  was  also  to  inquire,  whether  any  part  of 
the  personal  estate  not  specifically  bequeathed  remained 
unsold,  and  why,  and  that  the  same  should  be  sold 
with  the  approbation  of  the  Master.     There  was  no 
direction  to  take  any  account  of  the  leaseholds,  or  of 
the  rents  of.  the  leasehold  estates,  constituting  part  of 
the  testator's  residuary  estate ;  nor  were  such  leaseholds 
aUuded  to  or  affected  by  the  decree,  any  otherwise  than 
as  they  might  be  comprised  in  the  general  term  ''  per- 
sonal estate  not  specifically  bequeathed." 

The 


1849. 


Morgan 

V. 

Morgan. 
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1849.  The  parties  proceeded  in  the  Master's  OflBoe,  and 

the  Master  made  his  general  report  on  the  15th  of 
FAruary  1849.  In  taking  the  account  of  the  personal 
estate  not  specifically  bequeathed,  the  Master  included 
the  rents  of  the  leasehold  estates,  and  stated  the 
particulars  of  them,  and  that  they  had  been  sold,  with 
the  exception  of  one  part,  the  sale  of  which  had  been 
postponed. 

The  cause  now  came  on  for  further  directions,  when, 

Mr.  RoupeU  and  Mr.  Bird,  for  the  Plaintiffii^  asked, 
that  the  rule,  which  at  the  hearing  of  the  cause  had 
been  applied  to  the  long  annuities,  might  now  be 
applied  to  the  leaseholds,  and  that  it  might  be  ascer- 
tained, what  they  would  have  sold  for  at  the  end  of 
one  year  after  the  testator's  death,  and  what  3  per 
cent  stock  the  produce  would  have  purchased,  and 
that  the  widow  might  be  charged  with  the  excess  of 
the  rents  above  the  dividends  which  would  have  been 
received  from  the  dividends  of  such  stock. 

They  argued,  that  the  decree  had  determined  that 
the  widow  was  not  entitled  to  enjoy  the  perishable 
property  in  specie,  and  that,  therefore,  she  was  now 
bound  to  account  for  the  excess  of  income  which  she 
had  received  in  respect  of  the  leaseholds. 

Mr.  Turner  and  Mr.  Greene,  eontrh,  for  Mr.  and 
Mrs.  Pulman,  argued,  that  the  point  had  never  been 
raised  by  the  pleadings,  and  that  the  rights  of  the 
Plaintiffs  had  been  settled  by  the  decree,  the  operations 
of  which  could  not  be  extended  on  further  directions. 
They  dwelt  on  the  hardship  of  making  a  party  in  the 
innocent  enjoyment  of  property  liable,  after  a  lapse 
of  years,  and  where  no  adverse  claim  had  been  as- 
serted 
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serted  until  after  so  long  an  interval,  to  refund  monies 
expended  in  their  maintenance.  They  observed,  that 
the  bill  itself  adopted  the  widow's  view,  by  praying 
an  injunction  to  restrain  the  sale  of  the  leaseholds. 

Mr.  Lloyd  for  Reeve,  the  other  executor. 

Mr.  RoupelU  in  reply,  pointed  out,  that  the  widow 
•  had  not  been  charged  in  respect  of  her  beneficial  in- 
terest, but  together  with  Mr.  Pulman  and  Mr.  Reeve  as 
executors ;  and  he  argued  that  under  the  directions  in 
the  decree  to  sell  the  personal  estate,  the  leaseholds 
were  included. 

The  Master  of  the  Rolls. 

Hie  question  is,  whether  what  is  asked  can  be  done 
at  this  time,  in  the  absence  of  any  special  charge  in  the 
bill,  or  direction  or  enquiry  contained  in  the  decree,  but 
merely  on  the  result  of  the  accounts.  I  am  strongly 
inclined  to  think  that  I  cannot  now  do  it ;  and  that  it 
was  a  matter  which  ought  to  have  been  charged  in  the 
bill. 


1849. 
Morgan 

V, 

Morgan, 


It  appeared  by  the  answer  that  there  were  lease- 
holds, and  the  Court,  at  the  hearing  of  the  cause,  might 
therefore  have  directed  special  enquiries  respecting 
them  if  it  had  been  asked. 


After 
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1849.  After  the  jadgment  had  been  ddivered^  the  case  of 

^j^^^^     Lichfield  V.  Baker  (a)  was  referred  to,  and  the  Master 
••  of  the  Bolls  thereupon  allowed  the  case  to  be  men- 

tioned  again* 

April  21.  The  case  came  on  again,  when  Lichfield  y.  Baker 

was  again  referred  to  as  an  authority  for  charging  the 
executrix,  and  the  decree  was  produced,  but  it  appeared 
to  have  been  made  bj  consent 

Mr.  Rogers  {amicus  curiai)  sud,  he  recollected  that 
the  consent  related  only  to  the  simount  to  be  paid,  and 
which  was  given  to  avoid  the  expense  of  taking  an 
account. 

The  Master  of  the  Rolls  said,  that,  as  the  decree 
appeared  to  have  been  made  by  consent,  he  could  not 
regard  it  as  a  deliberate  judgment  of  Lord  Cottenhanu 


On  the  25th  of  May,  1849,  the  Master  of  the 
Rolls  discharged  the  order,  confirming  the  report,  and 
gave  liberty  to  the  Defendants  to  carry  in  objections 
to  the  Master's  report  as  regarded  the  1,8122.  9s.  Od. 
for  the  rents  of  the  residuary  leasehold  estates. 

This  was  done,  and  the  Master  made  a  further 
report  on  the  31st  of  July,  1849,  whereby  he  found 
the  account  of  the  rents  to  be  1^812/.  ds.  Od.,  and  sub- 
mitted the  question  arising  between  the  tenant  for  life 
and  those  in  reversion  to  the  Judgment  of  the  Court. 

The  report  was  confirmed  on  the  2nd  of  November, 

1849,  but  the  Defendants  filed  exceptions  to  the  report, 

although  they  had  carried  in  no  o)>jections. 

On 

\a)  2  Beavan,  488.  u. 
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On  the  Ist  of  May^  1850,  the  exceptions  came  on, 
when  the  objection  was  taken,  and  they  were  ordered 
to  stand  over,  with  liberty  to  the  Defendants  to  make 
such  application  as  they  might  be  advised. 

The  Defendants  presented  a  petition  to  discharge 
the  orders  confirming  the  report,  and  to  be  discharged 
from  the  rents,  and,  if  necessary,  a  reference  back  on 
the  subject. 

On  the  19th  of  July  1850,  the  exceptions  and  petition 
came  on,  when  they  were  ordered  to  stand  over  to 
enable  the  Defendants  to  present  a  petition  of  rehearing. 

The  petition  of  rehearing  was  accordingly  presented, 
and  the  cause  reheard.  The  report  of  it  will  be  found 
in  14  Beavarif  72. 


1849. 


Morgan 
Morgan. 


LICHFIELD  V.  BAKER 


Before  Lord 
CoUenhttm, 

1840. 

Nov.  23,  24, 

25. 


riiHE   testator,  John  Bakery  made  several  specific  A  testator 
-*■   bequests  of  consols,  reduced  and  4  per  cent  stock,  P^^s®?^^^  <>' 

^  ^  ...  sums  in  va- 

which  he  described  as  standing  in  particular  names,  rious  stocks 

TT  and  of  long 
®  annuities, 
gave  certain  specific  and  general  stock  legacies ;  '*  and  as  to  all  the  rest,  residue,  and 
remainder  of  his  estate,**  he  gave  to  his  widow  for  life.  And  afler  her  decease  he 
bequeathed  *'  t/  '*  as  follows :  —  He  then  gave  various  general  stock  legacies,  and 
whatever  then  might  be  remaining,  after  the  above  mentioned  divisions  had  been 
made,  he  gave  to  the  Plaintiffs.  Held,  that  the  widow  was  not  entitled  to  enjoy 
the  long  annuities  m  specie, 

A  tenant  for  life  was  wrongfully  permitted  to  enjoy  a  perishable  property  in 
specie.  The  executor  died,  and  the  tenant  for  life  then  proved  the  will,  and  con- 
tinued to  receive  the  income.  On  a  bill  against  the  representatives  of  the  executor 
and  the  tenant  for  life,  which  contained  no  special  charge,  and  after  the  common 
decree :  Held,  that  in  such  a  suit  a  legatee  could  not  be  made  to  refund  over-pay- 
ments voluntarily  made  by  the  executor,  and,  secondly,  that  the  tenant  for  life  must 
account  for  the  surplus  income  received  by  her  after  she  had  proved  the  will,  but 
not  for  that  received  before. 

Note.  —  This  case  is  reported  in  consequence  of  the  accuracy  of 
the  note  in  2  Bcavauy  488.  having  been  questioned.  ^ 
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Baker. 


He  then  proceeded  to  give  some  general  stock  legacies 
in  this  form :  "  I  bequeath  to  my  brother  the  sum  of 
l^SOO/.  stock  in  the  3  per  cent,  reduced  annuities.^  He 
then  proceeded :  — 

*'And  as  to  all  the  rest^  residue,  and  remainder 
of  my  estate,  whatsoever  and  wheresoever  it  may  be, 
whether  real  or  personal,  and  not  herein  given  and 
disposed  of,  after  payment  of  my  debts,  legacies,  &c, 
I  do  hereby  give  and  bequeath  the  whole  to  my  wife, 
Elizabeth  Bakery  to  and  for  her  own  use  and  benefit 
during  her  life,  and  after  her  decease  I  give  and  be- 
queath it  as  follows  :  to  my  brother,  the  Rev.  Robei't 
Baker,  I  give  for  ever  2,000/.  stock  in  the  3  per 
cent,  reduced  annuities;  to  his  wife,  Sarah  Bakery  I 
give  for  ever  1,000/.  stock  in  the  3  per  cent,  reduced 
annuities." 


He  gave  a  number  of  other  stock  legacies  in  the  same 
form,  and  he  proceeded  as  follows :  —  "  And  what- 
ever there  may  be  remaining  after  the  above-mentioned 
divisions  have  been  made,  I  give  and  bequeath  the 
same  to  my  brother  and  sister,  viz.,  the  Rev.  Robert 
Baker  and  Isabella  Lichfield  Baker,  during  their  lives, 
to  be  equally  divided  between  them;  and  after  the 
death  of  either  of  them,  I  give  the  whole  to  the 
survivor  during  his  or  her  life,  and  after  the  death  of 
both  I  bequeath  to  my  brother's  wife,  Sarah  Baker, 
500/.  stock  in  the  new  4  per  cent,  annuities,  for  ever, 
and  the  remainder  to  my  two  cousins,  viz.,  John  Read 
Lichfield  and  Coventry  Lichfield,  to  be  divided  equally 
between  them  ;  and  I  do  ordain,  constitute,  and  appoint 
my  said  wife,  Elizabeth  Baker,  and  my  brother-in-law, 
William  Roberts,  executors  of  this  my  last  will  and 
testament." 

The 
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The  testator  died  in  1824^  and  Roberts  alone  proved 
the  wiU.  The  testator,  at  his  death,  was  possessed  of 
9,000Z.  consols,  8,000/.  reduced  annuities,  1,500/.  3^ 
per  cent,  reduced  annuities,  1,500/.  new  3^  per  cent, 
annuities,  and  80/.  long  annuities. 

Roberts  died  in  1832;  and  thereupon  Mrs*  Baker, 
the  widow,  proved  the  will. 

In  June  1837,  John  Read  Lichfield  and  Coventry 
Liekfijeldy  who  had  been  made  aware  that  part  of  the 
estate  consisted  of  long  annuities,  filed  this  bill  for 
an  account  of  the  estate  of  the  testator,  and  that  the 
clear  residue  might  be  ascertained,  but  it  contained  no 
allegation  or  prayer  in  respect  of  the  long  annuities* 
The  Defendant,  Mrs*  Elizabeth  Baker,  put  in  her 
answer,  and  agun  stated,  that  part  of  the  residuary 
estate  consisted  of  long  annuities.  The  Plaintiffs 
amended  their  bill,  but  made  no  addition  in  respect 
of  the  long  annuities,  and  in  March  1838,  the  common 
decree  was  obtained  to  take  the  accounts  and  ascertain 
the  residue. 
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Lichfield 

V. 

Baker. 


The  Plaintiffs  insisted  before  the  Master,  that  the 
widow  was  not  entitled  to  enjoy  the  long  annuities 
in  specie,  and  that  they  ought  to  have  been  converted 
into  consols,  the  income  of  which  alone  ought  to  have 
been  paid  to  the  tenant  for  life.  The  Master  con- 
sidered that  he  had  no  authority  to  enter  into  the 
question,  but  he  stated  the  point  in  his  report. 

When  the  cause  came  on  for  further  directions. 
Lord  Langdale  decided,  that  the  widow  was  not 
entitled  to  enjoy  the  long  annuities  in  specie,  but  he 

refused 
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1840.      refiiBed  to  charge  the  widow  for  her  receipts  of  the  long 
•^^^^^^^      annnitieg  prior  to  that  time  (a\ 


Bakeb« 


The  widow  appealed  irom  this  ded&on^  inmting, 
that  the  long  annuities  ought  not  to  be  converted. 

The  Plaintiffii  also  appealed,  in.siat.ing,  hj  the  peti* 
tion  of  appeal,  that  the  decree  ought  to  have  directed 
the  repayment  or  recouping  to  the  Petitioners  of  the 
excess  of  income  paid  to  the  widow,  and  that  the  part 
overpaid  hj  Roberts  (the  executor)  ought  to  be  repud 
by  his  executors,  or  by  Elizabeth  Bakery  and  that  the 
part  received  by  Elizabeth  Baker  after  Roberts  %  decease 
ought  to  be  paid  by  her. 

Mr.  BetheU  and  Air.  Elderton,  for  the  widow,  on  the 
first  point,  relied  on  the  four  cases  stated  in  the 
judgment  (A),  and  on  Howe  v.  The  Earl  of  Dart* 
mouth  (c).  Mills  v.  Mills  (d),  Feams  y.  Young  {e\  Hoi' 
landy*  Hughes  {g)'y  and  on  the  second,  upon  the  ac- 
quiescence, and  that  the  point  had  not  been  raised  by 
the  pleadings. 

Mr.  James  Wigram  and  Mr.  Rogers  for  the  Plaintiffs. 

Mr.  Beavan  for  Isabella  Lichfield  Baker* 

Mr.  Richards  for  the  executors  of  Roberts. 

The  LoBD  Chancellob. 

The  distinctions  in  these  cases  are  very  fine ;  and  it 
is  important,  if  possible,  to  lay  down  some  principle, 

in 

(a)  2  Beavan,  481.  (d)  7  Simons,  501. 

(b)  P.  451.  (ff)  9  r<?i.549. 

(c)  7  Vetey,  137 a.  (g)  16  Vet.  111. 
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in  order  that  the  pFofeasion  may  know  on  what  Tiew        1840. 
to  act 

Four  cases  have  been  relied  on,  namely,  Alcoch  v. 
8loper{a)y  Collins  v.  Collins  (b),  Bethuner.  Kennedy  (c), 
and  Picker inff  y.  Pickering  {dy  I  have  looked  at  them 
all,  and  find  in  every  one  some  peculiarity  which  led 
to  those  decisions,  and  which  are  not  to  be  found  in 
this  case. 

In  Alcock  T.  Sloper  the  testator  gave  the  residue  of 
his'  real  and  personal  estate  to  his  executors,  in  trust 
for  his  wife  for  life,  and  after  her  decease  to  sell  the 
leaseholds;  and  he  directed  an  auctioneer  should  be 
employed  ^^to  convert  the  whole  of  his  estate  and 
effects  into  money,  and  to  distribute  the  same''  in 
manner  stated.  There,  the  property  was  not  to  be 
sold  until  after  the  expiration  of  the  life  estate.  It 
would,  therefore,  have  to  remain  in  specie  till  after 
the  death  of  the  widow,  who,  in  the  meanwhile,  would 
be  entitled  to  eujoy  it  in  specie. 

In  Collins  v.  Collins^  the  testator  gave  his  wife  all 
his  property  **  in  every  shape,  and  without  reserve, 
and  in  whatever  manner  it  was  situated,  for  her  natural 
life ;  and  at  her  death  the  property  so  left,"  to  other 
persons.  It  is  not  possible  to  shew  more  distinctly 
that  the  wife  was  to  enjoy  the  property  in  the  shape 
in  which  it  then  was. 

In  Beihvne  v.  Kennedy^  there  was  a  gift  of  all  the 
testatrix  possessed  in  the  funds,  or  leasehold  estates,  to 

her 

(a)  2  Myl.  4-  K.  699.  {d)  2  Beav.  31.,  and  4  Myl.  4- 

\h)  2  Myl.  4-  K.  703.  Cr.  289. 

(c)  1  Jfy/.4-Cr.  114. 
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her  sbters  for  life.  That,  therefore^  was  the  case  of 
a  specific  gift  of  property  in  the  funds,  and  not  of  a 
life  interest  in  a  residue. 

In  Pickering  v.  Pickering t  the  gift  was  of  '*  ail  the 
interest,  rents,  dividends,  annual  produce  and  profits, 
use  and  enjoyment,  of  all  my  estates  and  effects,"  to 
his  wife  for  life,  with  a  gift  over,  after  her  death,  of 
all  the  rest  and  residue.  She  was  not  tenant  for  life 
of  a  residue,  but  of  all  his  estates  and  effects,  real  and 
personal,  and  she  was  to  enjoy  for  life  all  the  interest, 
rents,  dividends,  annual  produce  and  profits ;  and  after 
her  death,  then  comes  for  the  first  time  the  use  of 
the  word  '^residue.''  If  that  case  was  rightly  decided, 
it  is  not  to  the  present  purpose. 

In  this  present  will,  there  are  three  specific  gifts  of 
stock,  and  others  which  are  not  specific,  being  of  so 
much  stock,  and  then  comes  the  residue  clause :— *'  All 
the  rest,  residue,  and  remainder  of  my  estate,  what- 
soever and  wheresoever  it  may  be,  whether  real  or 
personal,"  &c.,  I  give  **  the  whole  to  my  wife,  Elizabeth 
BakeTj  to  and  for  her  own  use  and  benefit,  during 
her  life,  and  after  her  decease  I  give  it  as  follows: 
to  my  brother,  the  Bev.  Robert  Baker^  2,000/.  stock 
in  the  3  per  cent,  reduced  annuities,"  &c.  Now  the 
antecedent  to  "  it "  is  the  rest,  residue,  and  remainder. 
Therefore,  to  all  intents  and  purposes,  she  is  tenant 
for  life  of  a  residue,  and  not  of  the  property  remaining 
in  the  same  state  as  at  the  testator's  death.  The  sub- 
sequent legacies  are  not  specific  gifts  of  stock,  but 
are  general  gifts  of  legacies  of  3  per  cents.  The  effect 
is  that  there  is  a  residuary  gift  to  the  widow  for  life, 
and  after  the  death  of  the  tenant  for  life  general  1^- 
cies  of  stock  are  given,  and  the  residue  is  given  over  to 
certain  other  persons. 

I  must 
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I  most  dismiss  the  appeal  of  Elizabeth  Baker  with        1840. 
costs,  T^*^^"^ 

LlCHFIBLD 

V, 

As  to  the  payments  to  the  widow  prior  to  the  death  -Bakbr. 
of  Boberts,  it  appears  that  no  case  is  made  upon  the 
record  against  Boberts*s  executors^  and  the  Master's  re- 
port finds  that  nothing  is  due  from  them.  I  therefore 
cannot  charge  them,  nor  can  I  charge  the  widow,  for 
I  consider  that  by  a  common  bill  to  administer  an 
estate,  a  legatee  cannot  be  made  to  refund  over-pay- 
ments voluntarily  made  by  an  executor. 

But  as  to  the  subsequent  payments*  I  am  of  opinion 
that  when  the  widow  proved  the  will,  she  became  fixed 
and  chargeable  with  the  receipt  of  the  long  annuities, 
and,  being  unable  to  discharge  herself,  she  must  be 
therefore  held  responsible  from  that  time ;  for  such  a 
purpose  I  think  the  bill  was  properly  framed. 

Decree. 

Decree  reyersed  so  far  as  it  refuses  the  restoration  of  the  excess 
of  iocome  retained  by  Defendant,  EUzabeih  Baker,  since  the  death 
of  RoftertSy  and  refer  it  to  the  Master  to  take  the  account,  &c  — > 
Mr.  Rogers'  note. 

The  decree  was  thus  drawn  up  : — By  consent  of  Plaintiff  and 
Defendant  Eiizabet/i  Baker,  it  is  ordered,  that  she  be  at  liberty  to 
pay  291/.  1#.  3d,  into  the  Bank,  "  being  the  amount  of  surplus  in- 
come which  it  IB  admitted  by  the  said  parties  has  been  received  "  by 
her,  "  since  the  period  when  the  conversion  of  the  Long  Annuities 
should  have  been  made,  viz.  the  22d  day  of  November  1832|  the  day 
on  which  Eikaheth'  Baker  proved  the  testator's  will." 

The  amount  was  ordered  to  be  invested,  and  the  dividends  paid  to 
EUzabeth  Baker  for  life. 
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JMbrcA  7.  28.  WILLIS  V.  CHILDE. 

Exceptions  ^■'^HE  Plaintiff  took  fifty-two  exceptions  to  the  De- 
fidency  were  fendant's  anflwer  for  insuflSioiency,  and  they  came 

heard  before  on  for  argument  before  the  Court,  in  the  first  instance, 

the  first  in-  under  13  &  14  Vict  c,  35,  s,  27.  (Turner's  Act) 

stance,  under 

act ;  the  costs       Mr.  Turner  and  Mr.  Renshaw  for  the  Plaintiff, 
of  those  al- 
lowed were  % 

set  off  against       Mr.  Lloyd,  contra^  for  the  Defendants. 

those  dis- 
allowed. 

Seyenteen  of  the  exceptions  were  allowed,  one  was 

over-ruled,  and  the  remaining  thirty-four  were  aban- 

*doned. 

Under  these  circumstances  a  question  arose  as  to  the 
costs  of  the  exceptions. 

The  Masteb  of  the  Bolls  said  he  would  enquire  as 
.to  the  practice. 


Mardh  28.         The  Masteb  of  the  Bolls. 

-  I  have  made  enquiries  of  the  Masters  and  Begistrars, 
but  I  cannot  find  that  there  is  any  certain  rule  where 
some  exceptions  are  allowed  and  some  disallowed.  The 
general  impression,  however,  is,  that  the  costs  are  at- 


tributed according  to  the  event. 


Mr. 


Note.  —  See  61st  Lord  BacotCt  Orders^  Beames*  Orders^  28.  and 
Sanderii  Orders,  117. ;  28th  Order  of  1828,  Ord.  Can.  16. ;  19th 
Order  of  December  1833,  Ord,  Can,  49.  ;  1  DanieWt  Pr.  743.; 
1  Smith's  Pr,  395. ;  and  see  Stent  v.  Wickens,  5  De  G.  4r  S.  384. 
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Mr.  Uoyd.     Then  thej  will  be  apportioned.  1851. 

WiLUS 

The  Masteb  of  the  Rolls.    Yes ;  the  costs  of  the  «. 

exceptions  which  are  allowed  will  be  set  off  against  the      Childb. 
others. 


Note.  —  It  does  not  appear  that  any  order  was  drawn  up. 


T 


In  re  BERRY.  BcX.22. 

HE   Petitioner,    Charlotte   Harriet  Pridgeon,  was  Order  made 
entitled,  under  will  of  Susannah  Berry y  to  one-  of  the  Rolls, 
fourth  share  of  a  residue  (being  770/.  15*.  4rf.  Consols),  directing  the 

^         °  \     dividends  of  a 

She  attained  twenty-one,  but  was  of  unsound  mind,  sum  in  Court 
tbough  not  so  found  by  inquisition,  and  was  now  living  ^®*o"g*"|  *®  * 
with  her  father,  who  was  alleged  to  be  unable  to  main-  sound  mind, 

.    .     r  •     thous?h  not  so 

<^»  *l«r-  found  by  in. 

quisition,  to 

The  executors  having  transferred  the  770/.  15«.  4rf.  father  for  her 
consols  into   the  name   of  the   Accountant    General,  maintenance, 
under  the  10  &   11  Vict,  c.  96.,  a  petition  was  pre- 
sented for  payment  of  the  dividends  to  the  Petitioner's 
father  for  her  maintenance. 


Mr.  Moxon,  for  the  executors,  called  the  attention 
of  the  Court  to  the  fact,  that,  the  Petitioner  being 
of  unsound  mind,  it  might  be  a  question,  whether 
the  order  ought  not  to  be  made  by  the  Lord  Chan- 
cellor sitting  in  lunacy,  and  not  by  the  Master  of  the 
Rolls ;  but  he  stated,  that  he  had  been  informed  that 

the 
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1849.  the  Yice-Chancellor  Knight  Bruce  had  made  Bimilar 

^^"^^^"^"^  orders  (a\ 

In  re  ^  ^ 


Berry. 


The  Master  of  the  Bolls  siud  he  would  read  the 
affidayits  and  consider  whether  he  could  make  the 
order. 


Bee.  22.  The  Masteb  of  the  RoLLS  ordered,  that  the  divi- 

dends to  accrue  due  on  the  residue  of  the  sum  of 
77021  \6s,  4df.  3  per  cents.,  after  payment  of  the  costs, 
"  should  be  paid  to  Augustus  Frederick  Pridgeon,  the 
Petitioner's  father,  for  the  maintenance  of  the  Pe- 
titioner until  the  further  order  of  the  Court"  (b) 

(a)  See  WUkmson  v.  Lelch,  2         (b)  Reg.  Lib,   1849,  A.,  foL 
C.  P.  Cooper,  195.  and  the  fol-      305. 
lowing   cases,    and    Conduit   v. 
Soane,  5  Myl 4r  Cr.  HI. 
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APPENDIX,  Nov.  10. 

1834. 

Aug,  6. 
1835. 

FEW  t;.  GUPPY.  (a)  :£:;.'f8. 

1836. 
GUPPY  V.  FEW.  J,dy  6. 

Aug.  4. 

npHREE  patents  for  refining  sugar  were  granted  to  Where  a  De- 
-■-   Mr.  Howard^  which  were,  on  the  16th  of  Septem'  i^-"  possession 
fter  1816,  assigned  to  the  Plaintiff  Mr.  i?Vt(?  (a  solicitor)  documents 

®  ^  ^  belonging  to 

01^  his  client  or 

cestui  que 
(a)  This  case,  though  unreported,  is  otten  referred  to.     See  ^.^f^  n  pro* 

Wigramon  Ditcogefy,  245.,  Hare  on  Diicovery,  124.,  and  9  Stmons,  27.  duction  will 

not  be 
ordered  in  their  absence  (per  Sir  L,  Shadwelt)^    But  where  an  action  at  law  Is 
brought  by  a  trustee  by  the  direction  and  for  the  benefit  of  the  cetUd  que  trutt, 
such  trustee  is  bound  to  produce  all  the  documents  to  the  same  extent  as  if  he 
had  not  only  the  legal  but  also  the  beneficial  interest.     (Per  Lord  Lvndhurst). 

A  bill  of  discovery  was  filed  in  aid  of  a  defence  to  an  action  at  law,  which,  at 
the  hearing  of  the  cause,  the  Plaintiff*  had  liberty  to  bring :  Held,  that  the  De- 
fendant was  not  bound  to  produce  letters  or  documents  relating  to  the  trial, 
written  preparatory  to  the  action  at  law  or  the  suit.  (Per  Lord  Lyndhurtl  and 
S\t  L.  ShadweU). 

Where,  at  the  hearing,  the  bill  is  retained,  and  liberty  is  given  to  the  Plaintiff*  to 
establish  his  right  at  law,  it  is  not  the  practice  to  direct,  by  the  order,  a  production 
of  books  and  papers  in  the  parties'  possession  relating  to  the  matters,  nor  to  give 
leave  to  the  Defendant  to  file  a  bill  of  discovery  in  aid  of  his  defence.  The  rule 
is  the  same  when  the  order  directs  certain  admissions  to  be  made  on  points  not 
in  controversy,  but  it  is  different  in  the  case  of  an  issue  being  directed.  (Per  Sir 
CC.Pepys). 

Where,  at  the  hearing,  liberty  is  eiven  to  a  party  to  establish  bis  right  at  law,  the 
Defendant  must  obtain  the  leave  or  the  Court  to  enable  him  to  file  a  bill  of  dis- 
covery.   (Per  Sir  C.  C,  Pepyt  and  Lord  Latigdaie). 

Where  an  action  is  brought  in  the  name  of  a  party  having  the  legal  title,  a  bill  of 
discovery  in  aid  of  the  defence  must  be  filed  against  that  party  alone.  (Per  Lord 
Lyndhurtl), 

A  Defendant  filled  the  character  of  solicitor  only,  and  afterwards  the  double 
character  of  trustee  and  solicitor  for  others :  Held,  that  he  was  bound  to  produce 
all  the  documents  and  communications  between  him  and  his  client,  except  those 
which  had  taken  place  pending  the  litigation.    (Per  Lord  Lyndiiurtt), 

A  bill  of  discovery  insisted  on  the  invalidity  of  a  patent,  on  the  ground  that  it 
had  been  assigned  to  more  than  five  persons,  and  prayed  a  production  of  the  docu« 
ments,  &c.,  **  relating  to  the  matters  aforesaid :"  Held,  that  the  Defendants  were 
bound  to  produce  those  documents  only  which  related  to  that  point,  and  were 
entitled  to  seal  up  such  parts  as  related  to  other  matters.    (Per  Lord  Lyndhurtl). 
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1830.  on  certain  trusts.  The  first  bill  was  filed  by  Fewy  and 
his  cestuis  que  trust,  complaining  of  the  infringement  of 
the  patents  by  the  Defendants  Messrs.  Guppy^  and  seek- 
ing an  account  of  the  profits  made  by  the  use  of  the 
patent. 

The  Defendants,  by  their  answer,  alleged,  that  the 
patents  were  void,  in  consequence  of  the  insufiSciency 
of  the  specification;  and  also  that  they  had  become 
void  by  having  been  assigned  to  more  than  five  persons, 
contrary  to  the  usual  condition  contuned  in  patents 
restricting  such  assignment  to  more  than  five  persons, 
and  "on  various  other  grounds,"  which  were  not  spe- 
cified. No  evidence  was  entered  into  on  either  side: 
but  the  cause  came  on  for  hearing  on  the  10th  of 
November  1830,  upon  certain  admissions,  when  the 
Master  of  the  Bolls  (Sir  John  Leach)  ordered,  that 
the  bill  should  be  retained  for  three  years,  with  liberty 
for  the  Plaintiff  ^tft(7  to  bring  an  action  at  law,  touch- 
ing the  matters  in  question.  The  Defendants  were 
to  admit  that  Few  was  the  assignee  of  the  patents,  and 
that  they,  the  Defendants,  had  used  the  processes 
described  in  the  patents,  and  Few  was  to  produce  at 
the  trial  the  several  deeds  mentioned  in  the  pleadings, 
and  admit  their  execution.  And  in  default  of  proceed- 
ings, the  bill  was  to  be  dismissed  with  costs ;  but  if 
the  Plaintiff  should  proceed,  further  directions  were 
reserved. 

Accordingly  in  Faster  term,  1831,  Few  alone  com« 
menced  his  action  at  law  against  Messrs.  Guppy,  who, 
in  August  1831,  filed  their  bill  of  discovery  against 
Few  alone  in  aid  of  their  defence  at  law.  The  bill  in 
effect  insisted,  that  the  patents  had  become  void  by 
assignments  and  licenses  to  more  than  five  persons :  it 
charged  that  the  Defendant  had  in  his  possession  books 

and 
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and  papers  "  relating  to  the  matters  thereinbefore  men-  1830. 

tioned/'  and  that  if  produced,  it  would  appear,  that  the  ^^^^^ 

grants  of  licenses  were  a  breach  of  the  provisions  in  the  v, 

patents,  and  that  they  had  become  void ;  and  it  prayed  ^ wif» 
a  discovery  and  production  of  all  documents  '*  relating 
to  the  matters  thereinbefore  mentioned.^ 

The  Defendant,  by  his  answer,  admitted  the  posses- 
sion of  certain  assignments  and  licenses  of  the  patents,- 
and,  by  his  third  answer,  he  admitted  the  possession  of 
divers  documents  relating  to  the  matters,  and  on  which 
the  question  arose.  They  may  be  conveniently  classi- 
fied as  follows :  — 

First.  Letters  received  and  letters  written  by  the 
Defendant  and  his  co-partners  (Messrs.  Few  and 
HamiltoTi)^  in  the  course  of  their  business  as-  solicitors 
for  Mr.  Howard,  before  the  Defendant  Few  became 
interested  in  the  matters  in  the  bill  mentioned ;  that  is. 
prior  to  the  16th  of  September  1816. 

Secondly.  Letters  received  and  letters  written  by 
the  Defendant  and  his  partner  subsequent  to  the  16th 
of  September  1816,  and  part  of  which  were  written  sub- 
sequent to  the  conmiencement  of  the  original  suit. 

Thirdly.  Papers  relating  to  the  preparing  and  ar- 
rangement of  the  brief,  case,  and  proofs  in  the  action 
at  law. 

Fourthly.  Diaries,  books,  &c.  of  the  Defendant's 
house  of  business,  containing  entries  relating  to  the 
matters  from  which  their  bills  of  costs  were  prepared. 
Some  were  previous  to  September  1816,  and  some 
during  the  two  above-mentioned  subsequent  periods 
respectively. 

Fifthly. 
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1830.  Fifthly.    Cases  and  opinions  of  Counsel,  some  of 

which  came  to  the  possession  of  the  Defendant  and  his 
co-partner  as  solicitor  to  Mr.  Howard. 

A  motion  was  now  made  before  the  yice-Chancellor 
of  England  (Sir  L.  Shadwell),  that  the  Defendant  might 
produce  the  different  documents  mentioned  in  the  sche- 
dule to  his  answer. 

Mr.  R'niffht,  Mr.  Treslave,  and  Mr.  Girdlestone  in 
support  of  the  motion. 

Sir  J?.  B.  Sugden  and  Mr.  Bellasis,  contrhy  contended 
that  no  bill  of  discovery  ought  to  have  been  filed  with- 
out leave  of  the  Court,  and  that  it  was  not  too  late  to 
make  the  objection. 

That  the  only  point  raised  by  the  bill  of  discovery 
was  the  forfeiture,  and  that  the  Plaintiffs  were  not  en- 
titled to  a  discovery  of  matters  to  prove  a  forfeiture. 
That  the  Plaintiffs  were  not  entitled  to  the  production 
of  the  documents  in  the  absence  of  the  cestuis  que 
trusty  or  to  the  production  of  those  which  came  into 
the  hands  of  Messrs.  Few  and  Hamilton  previous  to  the 
16th  of  September  1816,  as  solicitors  of  Mr.  Howard. 

The  Vice-Chancellor  (Sir  Z.  Shadwett),  after 
stating  the  circumstances  of  the  case,  said  :  —  The  last 
answer  has  set  forth  a  schedule  of  a  variety  of  docu- 
ments, and  the  question  which  arises  is,  whether  Mr. 
Feto  is  bound  to  produce  the  documents  which  came 
into  his  hands  prior  to  the  16th  of  September  1816, 
when  he  became  a  trustee,  or  the  documents  which  he 
afterwards  had  in  his  hands  in  trust  for  other  persons. 

It  appears  to  me,  that  this  case  does  shew  very 
strongly  the  necessity  of  applying  to  the  Coiui;  before 

filing 
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filing  any  such  bill  of  dlscoveiy ;  for  it  seems  to  me^  1834. 
that  if  an  application  had  been  made  to  the  Master  of 
the  Kolls  at  the  hearing  of  the  cause,  who  was  in  pos- 
session of  all  the  circumstances  of  the  case,  and  had 
before  him,  not  only  Mr.  Few^  but  the  cestuis  que  trust 
who  were^co-Plaintiffa  in  the  subsisting  suit,  he  would 
then  have  heard  their  objections  to  produce  the  docu- 
ments required.  The  Master  of  the  Bolls  might  per* 
haps  have  thought,  that  the  documents  ought  to  be 
produced  by  Mr.  Few,  but  then  the  cestuis  que  trust 
might  say,  that  they  were  theirs,  and  might  shew  that 
they  were  disconnected  with  the  action.  The  Master 
of  the  KoUs  might  have  ordered  the  documents  to  be 
produced,  but  he  would  first  consider,  in  the  presence 
of  all  proper  parties,  whether,  looking  to  all  the  cir- 
cumstances of  the  case,  they  ought  to  be  produced. 
But  here,  parties,  without  the  leave  of  the  Court,  filed 
a  bill  to  obtain  against  persons  not  now  present  a 
more  extended  right  than  they  obtained  against  the 
same  parties  at  the  hearing ;  and  they  insist,  without 
regard  to  what  the  cestuis  que  trust  might  say,  that  the 
documents  shall  be  produced.  I  cannot  think  that  this 
is  a  right  course  of  proceeding. 

Then  it  is  said,  that  this  is  to  be  considered  as  an 
action  brought  in  a  common  case,  because  the  Court 
only  gave  liberty  to  bring  the  action ;  it  appears,  how- 
ever, to  me,  that  if  the  matter  be  considered  in  that 
point  of  view,  and  the  party  brings  an  action  by  virtue 
of  that  liberty,  still  it  by  no  means  follows,  that  the 
Defendant  at  law  has  a  right  to  file  a  bill  of  discovery, 
and  make  the  Plaintiff  produce  not  only  all  his  own 
documents,  but  those  belonging  to  other  persons,  and 
this  the  more  especially  where  such  Plaintiff  is  a  soli- 
citor. I  apprehend  that  the  rule  is  this :  —  If  it  appear 
by  the  answer  of  a  party,  that  he  has  documents  in 

Vol.  XIII.  JSh  his 
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18S4.  hif  poiseinon  whicli  refer  to  the  sabject  of  the  action* 
bat  whioh  he  holdi  m  the  iolicitor  or  ae  a  trustee  far 
other  penone^  it  would  not  be  right  or  poatible  for  m 
party  to  obtun  their  prodaotion  in  the  absence  of  the 
parties  reaUj  interested  (a).  He  might  amend  his  bill 
and  charge  that  the  action  was  brought  by  the  Phdntiff 
merely  as  trustee  for  the  owner  of  the  documents^  and 
the  cestuis  qu€  trust  might  then  meet  such  a  case  by  hie 
answer^  and  he  would  then  be  heard  in  support  of  any 
objections  he  might  urge  against  the  production  of  the 
documents. 

Consequently^  whether  I  consider  this  action  as  con« 
nected  or  as  disconnected  with  a  cause^  I  think  it  is  not 
£ree  from  that  objection.  I  therefore  confess  tlwt  it 
appears  to  me,  at  present,  that  all  those  documents  in 
which  other  persons  may  be  interested,  either  as  clienta 
or  as  the  eestuii  que  trust  ot  Mr*  Few,  ought  not  to 
be  produced.  This  extends  to  a  great  number,  and 
Schedule  A.,  part  of  Schedule  B.,  and  I  should  think 
the  whole  of  Schedule  C,  would  be  protected. 

My  opinion  is,  that  no  documents  should  be  pro« 
duced  which  belong  to  the  clients  of  Mr.  Few  or  to 
persons  for  whom  he  is  a  trustee,  and  further,  that 
no  documents  should  be  produced  which  relate  to  the 
action  at  law. 


The  Defendants,  in  consequence  of  this  decirion,  pre-; 
sented  a  petition  of  rehearing  of  the  cause  to  the 

Master 

(a)  See  Lambert  v.  Rogen,  2  Ferren^  4  Beav.  97.;    BaiU  t. 

Mer.  489. ;    Taylor  v.  Bundeil,  Margrave,  ibid.  1 19. ;  Lopez  t. 

Or,  4*  Ph.  104. ;  Murray  y.  Wal-  Deacon,  6  Beav.  254. }  Bichard* 

ier,  Cr,  4*  PA.  114.;    Fenwick  y.  ton  v.  Hattingt,  7  Beav.  354. 
Reed,  1   Mer.  114.  i  Hercy  r. 
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Master  of  the  Rolls  (Sir  C.  C.  Pepys),  praying  that  1834* 
the  original  cause  might  be  reheard,  upon  the  ground 
that  the  decree  was  erroneous,  inasmuch  as  it  did  not 
contain  any  direction  for  production,  at  the  trial,  of  any 
deeds  or  documents,  other  than  the  several  deeds  in  the 
pleadings  mentioned,  and  did  not  secure  to  the  Pe- 
titioners a  discovery  and  the  production  upon  oath,  at 
the  trial,  of  all  deeds,  documents,  books,  papers,  and 
writings  in  the  Plaintiff's  possession  or  power  relating 
to  the  said  matters  or  any  of  them,  and  did  not  give  to 
the  Petitioners  the  right  or  privilege  of  filing  such  bill 
or  bills  in  equity  as  they  might  be  advised,  for  com- 
pelling a  discovery. 

The  cause  was  accordingly  reheard. 

Mr.  TYntiey,  Mr.  Treslwe,  and  Mr.  OirdleUone^  fof 
Messrs.  Chippy* 

Mr.  BickersMh,  Mr.  Pemberton,  and  Mr.  Belhuis^ 
for  Mr.  Few. 

Cooke  V.  Marsh  (a),  Manh  v.  Sibbald  (i),  were  cited. 


The  Master  of  the  Rolls  (Sir  C.  C.  Pepys).  I  1835. 
must  look  at  this  case  as  if  this  were  the  first  hearing 
of  the  cause,  and  independent  of  any  proceedings  which 
subsequently  took  place  before  the  Vice-Chancellor. 
I  need  not  state  the  decree;  but  it  is  important  to 
consider  what  Messrs.  Guppy  here  complain  of.  They 
complain  '^  that  they  are  aggrieved,  and  that  they  are 
^vised  the  decree,  if  right  in  other  respects"  (not 
alleging  any  other  respects  in  which  they  suppose  it 

to 

(a)  18  Veu  208. ;  and  see  E%         (b)  2  Vet.  ^  B.  875. 
parte  Colet,  Buck,  293. 
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to  be  wrong),  ^  is  erroiieoas  in   not  oondBoe 
direction  for  production  at  the  trial  of  UTfa^ 
documents,  other  than  the  several  deeds  in  the{ia& 
mentioned,  and  in  not  securing  to  them  i 
upon  oath,  and  the  production  on  the  trial  of  ill< 
documents,  books,  }iapcrs,  and  writings  in  the  Fl 
possession  or  power  relating  to  the  said  mattcn  «' 
of  them,  and  not  gi\ing  to  the  Petitioners  tk  i^ 
or  privilege  of  filing  such  bill  or  bills  in  equity  is 
might  be  advised  for  oompeUing  a  discoTeiy." 

Now,  in  the  course  of  the  argument  I  enqiMI 
whether  those  who  support  the  rehearing  were  pi 
pared  to  produce  any  authority  to  prove  the  affinawl 
of  any  one  of  those  aUegations  of  errors.     The  pebtidl 
of  rehearing  does  not  complain  that  the  decree  coatabi| 
a  direction  to  produce  certain  documents,  and  to  snb 
certain  admissions,  but  it  complains  that  it  does  vkl 
contain,  in  addition  to  this,  a  direction  to  produce  othff  | 
documents,  and  to  produce  generally  all  documents  id 
the  Pbuntiflrs  possession  or  power. 

Now,  Mr.  Tinney  (ranUy  answered  me,  in  the  only 
way  in  which  a  gentleman  of  his  experience  could  reply 
to  my  question ;  **  that  he  could  not  state,  that  it  was  % 
matter  of  course,  that  a  decree  permitting  a  party  to 
bring  an  action  should  contiun  a  direction  to  produce 
all  deeds  and  documents  in  their  possession  or  power. 
No  authority  has  been  cited  laying  down  any  such  a 
rule :  —  no  instance  has  been  produced  in  which  that 
-has  been  recognised  as  the  course  of  the  Court ;  and  I 
am  quite  satisfied,  from  my  own  recollection,  that  such 
is  not  its  practice,  though  I  do  not  mean  to  say  that  it 
may  not  have  been  done  in  peculiar  cases.     Where  the 
Court  directs  an  issue,  it  is  almost  universal,  and,  in 
all  probability,  it  is  also  so,  where  the  Court,  instead 

oi 
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^   ;j.  ^  *f  directing  an  issue^  chooses  to  adopt  the  form  of       1835. 
.fr«^     Urecting  an  action  to  be  brought,  for  the  purpose  of 


i«. . 


isccrtaining  some  fact  necessary  to  be  ascertained.    But 
;-;^j^".:^ where  the  Court  merely  gives  liberty  to  the  party  to 
^.    ,^      bring  his  action,  the  meaninsr  of  the  Court  is,  to  ab- 
stain  from   exercising  any  equitable  jurisdiction  until 
.^  ^      the   Plaintiff  shall,   by  his   proceeding  at   law,   have 
^  ...      established  his  legal  right.     My  own  recollection,  and 
the  admission  of  Counsel,  therefore  concur  in  this,  that 
it  is  not  a  matter  of  course.     It  is  not,  therefore,  a 
matter  of  complaint,  that  the  decree  does  not  contain 
a  direction  to  produce  all  deeds,  papers,  and  documents 
in  his  possession  or  power,  and  I  apprehend  it  will  be 
quite  contrary  to  the  principle  on  which  the  Court 
proceeds,  where  it  simply  permits  a  Plaintiff  to  bring 
an  action  in  order  to  ascertain  his  legal  right,  to  order 
him  to  produce  his  documents. 


m 
■  r 

L*  ens  > 
cma^c 

jjc  !i .'  Next,  it  is  sud,  that  the  decree^ought  to  have  given 

^^''       the  Defendants  liberty  to  file  a  bill  of  discovery.     I 
again  made  a  similar  enquiry  of  the  gentlemen  who  sup- 
port this  rehearing,  and  they  admitted,  that  they  were 
'*'  not  able  to  produce  an  instance,  and  Mr.  Tinney  can- 

ioj-  didly  answered,  that  he  could  not  say  that  this  was  a 

'''-^  matter  of  complaint,  because  it  was  not  a  matter  of 

course.     I  believe  such  a  direction  is  never  contained 
in  a  decree,  and  I  never  saw  a  decree  giving  a  party 
liberty  to  bring  an  action,  which  contained  a  direction 
that  the  Plaintiff  should  also  be  at  liberty  to  file  a  bill  * 
of  discovery. 

These  are  the  only  grounds  on  which  the  decree  is 
impeached,  and  the  complaints  made  in  the  petition  of 
rehearing  are  confined  to  these  two  points,  which  turn 
out,  when  examined,  to  have  no  toundation  whatever, 
according  to  the  rules  and  practice  of  this  Court. 

When 
Hh  3 
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1835*  When  the  cauae  first  came  on  for  hearing,  it  ap- 

peared, that  the  Plaintiffs'  title  to  the  patents  which 
they  sought  to  enforce,  was  impeached,  on  certain 
grounds  only,  and  with  respect  to  them,  the  parties 
were  ordered  to  make  such  admissions  which  would  en- 
able the  Defendants  to  bring  these  points  before  a  jury. 
The  Plaintiffs  were  directed  to  produce  the  assignment, 
which  would  shew  the  number  of  persons  interested ; 
and  the  Defendants,  on  their  part,  were  ordered  to  ad- 
mit the  fact  of  their  having  used  the  Plaintiffs'  alleged 
patent  right,  for  those  were  points  not  in  issue  be- 
tween the  parties.  It  is  now,  on  the  rehearing,  alleged 
that  the  circumstance  of  that  decree  containing  a  di- 
rection to  produce  certain  documents  and  to  make  cer- 
tain admissions,  so  entirely  alters  the  relative  situation 
of  the  Plaintiff  and  Defendants,  that  the  Plaintifi  are 
to  be  deprived  of  the  right  which  they  would  have 
had,  if  that  particular  direction  had  not  been  made. 
I  have  asked  for  some  authority  for  that,  but  none 
has  been  produced.  Mr.  Bichersteth  produced  a  case, 
and  my  own  recollection  would  enable  me  to  refer  to 
several,  if  I  did  not  consider  it  so  much  a  matter  of 
course  as  to  render  it  unnecessary,  shewing,  that  where 
the  Court  permits  a  party  to  bring  an  action,  and 
finds  certain  undisputed  points  which  are  necessary 
to  enable  an  action  to  be  properly  brought  under  the 
consideration  of  a  jury,  it  does  not  allow  those  points 
to  be  matters  of  dispute  in  the  action,  but  directs  the 
party  to  admit  them,  or  to.  produce  some  document 
which  will  bring  before  the  jury  that  which,  in  the 
opinion  of  the  Court,  is  tlie  point  to  be  ascertained  at 
law.  But  can  that  alter  the  relative  situation  of  the 
parties,  or  deprive  the  Plaintiffs  at  law  of  any  right 
they  would  otherwise  have  ?  I  am  not  at  all  meaning 
to  state  what  their  rights  are  or  would  be  under  such 
fk  decree. 

Then 
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Then  it  is  said,  that  the  Defendants  have  a  right  to  1835. 
file  a  bill  of  dboovery.  Lord  EUon  expresses  a  doubt 
whether  they  have;  I  am  strongly  inclined  to  think 
they  have  not  (a).  In  Cooke  v.  Marsh  (b)  he  says, 
^^  take  the  ordinary  ease  of  a  petition  presented  by  a 
bankrupt,  and  an  order  permitting  him  to  bring  an 
action,  and  the  petition  to  stand  over :  was  there  ever 
an  instance  of  filing  a  bill  of  discovery  without;  leave, 
and  could  I,  in  Chancery,  grant  an  injunction  against 
a  proceeding  at  law  ordered  by  me  in  Bankruptcy  ?  " 

Now  whether  the  Defendants  have  or  have  not  a 
right  to  proceed  by  bill  of  discovery  without  leave,  or 
whether  they  have  such  a  case  which  would  entitle 
them  to  come  to  this  Court  to  ask  for  leave,  is  no 
objection  to  this  decree*  It  is  not  necessary  that  the 
order  or  decree  should  contain  an  authority  to  file 
a  bill  of  discovery,  because  where  the  Court  directs  a 
proceeding  at  law,  whether  by  means  of  an  issue  or  an 
action,  if  anything  afterwards  occurs,  shewing  .that 
something  is  necessary,  in  order  that  a  proper  and  fair 
trial  at  law  may  take  place,  the  Court  will  give  the 
supplemental  directions,  either  for  removing  any  im* 
pediment,  or  for  giving  proper  facilities  for  obtaining 
a  fair  decision  of  the  question  intended  to  be  brought 
before  a  jury. 

Now  the  course  here  is  very  singular ;  the  Plaintiffi 
assert  a  legal  right  vested  in  Feto^  and  allege  that  thq 
beneficial  interest  is  in  the  other  co-Plaintiffs*  The 
Defendants  do  not  file  a  cross  bill,  they  do  not  chal- 

leogf 

(a)  The  Lords  CoiQinisaioners  4th  ^ufy  1835),  iu  which  case 

Sir  C,  C,  Pepyi  and   Sir  J.  B.  they  ordered  such  a  bill  to  be 

Bosanquet  afterjvrard  so  decided  taken  off  the  file, 

in  Mortara  y.  Hail  (unreported^  (6)  18  Vetey,  p.  210. 

Hh  4 
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1835.  lenge  the  title  of  the  Plaintiffs  by  any  allegation  tiiat 
there  are  documents  in  the  possession  of  any  of  the 
Plaintiffs  evidencing  it^  but  they  are  content  to  go  to 
a  hearing  on  the  allegation  of  the  Plaintiffs  of  their 
title  on  the  one  side,  and  their  own  allegation  of  the 
defect  of  the  legal  title  on  the  other. 

Now,  the  Court  might  have  taken  on  itself  to  dis- 
pose  of  that  legal  question,  and  it  appears  to  have  been 
matter  of  discussion  in  this  case,  whether  the  Court 
should  or  should  not  do  so.  The  Court  was  ready  to 
do  it,  but  when  it  was  stated,  that  the  question  was 
a  legal  one,  which  the  parties  wished  to  have  the 
opportunity  of  having  determined  at  law,  this  Court 
yielded  to  the  objection.  But  suppose  this  Court  had 
taken  on  itself  to  decide  the  l^al  right,  which  it 
might  have  done,  where,  on  the  record,  is  the  case 
which  the  Defendants  now  seek  to  establish?  They 
could  not  go  out  of  the  record,  and  if  they  had  any 
other  case  to  make  i^ainst  the  Plaintiflb,  they  could 
only  have  brought  it  before  the  Court  by  filing  a 
cross  bill:  they  took  no  such  course,  but  came  to  a 
hearing  on  the  case  as  stated  by  the  bill  and  answer,  and 
in  this  state  of  things,  the  Court  said  *'  you  may  have 
liberty  to  proceed  at  law."  As  far  as  Mr.  Few  is  con- 
cerned, the  Defendants  have  clearly  had  the  benefit  of  a 
bill  of  discovery ;  but  what  they  now  want  is,  a  bill  of 
discovery  against  the  other  Plaintiffs,  who  are  not 
parties  to  the  proceedings  at  law.  Now  a  bill  of  dis- 
covery against  persons  not  parties  to  the  record  at  law, 
would  be  a  proceeding  of  which,  in  my  experience,  I 
have  never  met  with ;  but  whether  the  Defendants  have 
or  have  not  such  a  right,  my  opinion  is  this :  —  that 
they  have  not,  by  rehearing  this  cause,  taken  the  rightr 
course  to  obtain  it. 

I  conceive 
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I  oonoeiYe  it  is  quite  impossible  for  the  Court  to 
pronounce  any  other  decree  than  that  which  was  pro- 
nounced at  the  first  hearings  unless  that  which  has  not 
been  attempted  to  be  maintained  in  argument  could  be 
shewn,  namely,  that  it  is  a  matter  of  course  in  a 
decree  permitting  the  Plaintiff  to  proceed  at  law,  and 
directing  certain  admissions  and  productions  of  deeds, 
to  insert  a  direction,  that  all  deeds,  documents  and 
writings  shall  be  produced  by  the  Plaintiffs  in  equity. 

K I  had  any  doubt  as  to  whether  that  was  the  prac- 
tice of  the  Court,  I  should,  whatever  my  impression 
might  be,  direct  an  enquiry ;  but  it  is  not  even  alleged, 
that  such  is  the  course  of  proceeding.  There  is  thei^ 
fore  a  total  failure  of  all  the  grounds  on  which  this 
petition  of  rehearing  is  brought  before  the  Court,  and 
my  opinion  being,  that  the  original  decree  is  right,  the 
parties  who  now  question  it  must  pay  the  costs. 


Few 


p. 

GUPPT. 


Messrs*  Ouppy  next  appealed  to  the  Lord  Chancellor 
from  the  decision  of  the  Yice-Chancellor  on  the  order 
for  the  production  of  documents,  and  they  intituled 
the  notice  of  motion  in  both  suits. 


Mr.  Kniffhtf  Mr.  Jacobs  and  Mr.  Girdkstone  in  sup« 
port  of  the  appeal. 

Sir  JV,  Home,  Mr.  Wigraniy  and  Mr.  BeHasis,  contra. 

The  Lord  Chancellob  (Lord  Lyndhurst).  This 
was  a  bill  filed  by  the  Plaintiflb  complaining  of  the  in- 
fringement of  certain  patents.  The  Defendants,  in  their 
answer,  stated,  that  the  patents  were  invalid ;  first,  on 
the  ground  of  the  defect  in  the  specification ;  secondly, 

on 


1835. 
March  18. 
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1835.       on  the  ground  of  an  infripgement  of  the  eonditimiy  by 

P  which  it  is  provided^  that  the  interest  in  the  patent  shall 

V.  not  be  disposed  of  to  more  than  five  persons,  and  whieh 

oupPT.       objection  referred  to  certain  assignments  and  licences ; 

and,  thirdly,  on  *'  various  other  grounds "  which  were 

not  specified. 

The  cause  was  set  down  for  hearing  upon  bill  and 
answer,  no  evidence  having  been  gone  into.  From  that 
circumstance  and  from  what  passed  at  the  hearing  be- 
fore the  Master  of  the  Rolls,'  it  is  quite  obvious,  that 
the  parties  intended  and  had  made  up  their  minds  to 
this  course  of  proceeding: — that  nothing  further  could 
'  be  done  in  the  suit  until  the  title  of  the  Plaintifis  had 
been  established  by  a  trial  at  law.  Accordingly,  it  was 
ordered,  that  the  bill  should  be  retained  for  three  years, 
in  order  that  the  Plaintiffs  might  be  at  liberty  to  esta- 
blish their  right  to  the  patents  by  a  trial  at  law ;  and  it 
was  a  part  of  the  order,  that  certain  admissions  should 
be  made  with  respect  to  points  which  were  not  at  all  in 
controversy,  solely  with  a  view  and  for  the  purpose 
of  preventing  unnecessary  trouble  and  expence.  This 
was  the  state  of  things  at  the  hearing  of  the  cause 
and  upon  the  pronouncing  of  the  decree. 

An  action  was  accordingly  brought,  not  in  the  name 
of  all  the  Plaintiffs,  for  that,  by  rules  of  law,  was  im- 
possible, but  in  the  name  of  Mr.  Few  alone,  who  was  a 
trustee  for  the  other  Plaintiffs.  That  action,  therefore, 
must  be  considered  as  an  action  brought  by  Mr.  Few, 
with  the  consent  and  concurrence  of  the  parties  bene- 
ficially interested,  and  for  their  benefit.  This  is  the 
state  of  eircumstances  with  respect  to  the  action. 

The  Defendants  in  the  action  filed  a  bill  of  dis- 
covery.    A  question  might  have  arisen,  if  it  had  been 

agitated 
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agitated  at  the  proper  tifne,  aa  ta  whetW^  under  1;1ie  1835. 
circumstances,  a  bill  of  discovery  might  or  not  have 
been  filed  without  the  leave  of  the  Court ;  but  it  is 
unnecessary  to  decide  that  question,  because  Mr,  Fma ' 
answered  that  bill  of  discovery,  and  in  his  answer 
specified  certain  documents,  which  are  in  his  possession, 
relating  to  the  matters  in  contest  in  the  cause;  and 
the  question  is,  whether  the  Court  will  order  him  to 
produce  those  documents  or  any  of  them. 

Now  it  appears  to  me,  that  the  parties  stand  precisely 
in  the  same  situation  as  if  no  suit  had  been  pending  in 
this  Court  The  Plaintiffs  were  at  liberty  to  bring  an 
action,  and  they  have  brought  it  in  the  name  of  the 
trustee.  I  do  not  consider  that  that  part  of  the  order 
.which  directs  certain  admissions  to  be  made  at  all 
affects  the  case :  they  related  to  points  not  at  all  in 
controversy  or  dispute,  and  solely  for  the  purpose  of 
preventing  unnecessary  expense.  The  action  has  been 
brought  by  Mr.  Fewy  for  the  benefit  and  with  the  con- 
currence of  the  parties  beneficially  interested,  and  it 
therefore  apppears  to  me  that  the  situation  of  things, 
as  I  have  already  stated,  is  precisely  the  same  as  if  no 
suit  had  been  depending  in  this  Court. 

Supposing  no  suit  had  been  depending  in  this  Court, 
what  would  have  been  the  course  of  proceeding  f  An 
action  is  brought  by  the  trustee,  by  the  direction  of  the 
parties  beneficially  interested  and  for  their  benefit,  but 
necessarily  in  the  name  of  the  party  having  the  legal 
right ;  a  bill  of  discovery  is  filed  by  the  Defendants  at 
law,  which  must  be  filed  only  against  the  Plaintiff  in 
the  action  (a).    Under  such  circumstances,  what  would 

be 

(a)  See  Glyn  v.  Soareiy  \Y  ICL^  Fin,  466.  *  Kerr  v.  Rew^ 
^  Coii.  (S»fh.)  fi^   reversed     5  Myi.  #  a*.  164. 
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be  the  oonne  of  pn>ceedtag?  I  ^qnelieiid  duU  the 
trustee  would  be  bonnd  to  pnidnce  ereiTthiiig  in  bii 
poseenion  or  power,  to  the  same  extent  aa  if  he  not 
only  bad  the  lq;al,  bat  the  benefidat  interest.  He  is 
bound  therefore  to  produce  every  tlung  which  he  has 
in  hia  poBaearaon  and  power  in  his  diaracter  of  trustee, 
■abject  always  to  particolar  exceptions.  I  think,  there- 
fore, onder  these  circumBtances,  be  is  bonnd  to  pro- 
duce, and  the  Court  will  order  him  to  produce,  for 
inspection  the  substance  of  thoee  documents  referred  to 
in  the  answer,  and  it  therefore  comes  solely  to  the 
question  as  to  the  particular  documents  which  the 
Coort  will  order  him  to  produce.  The  Coort  will  not, 
of  coarse,  order  him  to  produce  any  of  those  letters 
or  documents  relating  to  or  written  preparatory  to  the 
trial,  or  with  a  view  ather  to  the  action  or  the  suit ; 
but,  subject  to  the  exception  whi(^  I  have  stated,  I 
think  he  is  bonnd  to  produce  thoee  documents  which 
he  has  in  bis  possesuon  dther  as  solicitor  or  attorney, 
he  being  also  trustee. 

Another  question,  as  it  appears  to  me,  will  arise, 
as  to  which  of  the  documents  in  the  schedule  he  is 
to  prodace,  having  r^ard  to  the  allegations  in  the  bill 
of  discovery.  On  reading  the  bill  of  discovery  I  do 
not  find  that  any  thing  is  interrogated  to  except  the 
particular  points  raised  by  it,  and  which  only  relate  to 
the  n.^^ignmenta  of  the  licences,  and  which  are  alleged 
to  be  breaches  of  the  condition  under  which  the  patent 
was  granted.  I  am  therefore  of  opinion  that  he  is 
hounil  to  produce  all  the  documents  relating  to  those 
licences  and  assignments,  and  he  must  produce  any  of 
the  documents  that  relate  partially  to  those  matters, 
BO  far  only  as  relates  to  those  matters  and  not  fur- 
ther: the  rest,  if  he  thinks  it  is  necessary,  may  be 
wuled  up  in  the  ordinary  vray.     It  is  difficult  for  me 
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to  point  out  the  particular  documents;  but  I  am  of  1835* 
opinion^  that  Mr.  Few  Is  bound  to  produce  every  docu- 
ment contained  in  the  schedule^  which  in  any  manner 
relates  to  any  of  the  licences  or  assignments  referred  to 
in  the  bill  of  discovery.  I  do  not  find  there  is  any 
other  point  raised  by  the  bill  of  discovery,  with  refer- 
ence to  which  the  inspection  of  the  documents  is  prayed. 
I  think,  therefore,  to  that  extent  only,  Mr.  Few  is 
bound  to  produce  the  documents. 

An  objection  in  point  of  form  was  raised,  namely, 
that  the  notice  was  intituled  not  only  in  the  suit  of 
Gwp-py  V.  FeWy  but  also  in  the  original  suit  of  Few 
Y.  Guppy.  According  to  my  impression,  it  would  have 
been  more  correct  to  have  intituled  it  in  the  suit  for 
the  discovery  only ;  but  I  don't  think  that  the  objection 
can  prevail,  for  I  should  allow  the  notice  of  motion  to 
be  amended,  so  as  to  accommodate  it  to  my  view  of 
the  form  which  the  case  ought  to  have  assumed.  It 
seems,  therefore,  unnecessary  to  go  into  that  view  of 
the  case. 

I  feel  that  my  opinion  is  directly  at  variance  with 
that  of  the  Yice-Chancellor ;  still,  that  is  the  result 
of  my  opinion,  after  carefully  looking  through  the 
papers  and  forming  the  best  judgment  I  can.  The 
principle  on  which  I  decide  is  this :  —  the  party  has 
liberty  to  bring  an  action,  and  having  brought  it,  the 
Defendant  files  a  bill  of  discovery,  and  no  objection 
having  been  made  to  it,  in  the  first  instance,  I  consider 
that  the  parties  are  placed,  with  respect  to  the  dis- 
covery, in  precisely  the  same  situation  as  they  would 
have  stood,  if  the  original  suit  in  this  Court  had  not 
been  depending. 

The  words  '^  The  matters  before  mentioned  "  appear 

to 
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iMtf*  to  AM  to  be  ooofincd  to  the  ebitges  in  tlie  bill  oTdkeo- 
^"^^'^^^  rerj.  I  hftTe  looked  through  it  cftreffdlj,  and  I  do  not 
find  any  thing  innsted  on^  except  the  breadi  of  the 
piOTiio  by  the  eMgnmoit  and  the  licoiceB.*'  The  words 
**  matters  before  mentioned "  in  the  prayer,  therefore, 
refer  to  thoee  matters.  It  ia  tme,  that  the  bill  does 
refer  to  the  proceedings  in  the  original  suit;  but  I  think 
it  would  be  giving  too  wide  a  construction  to  the  ex- 
pressions, to  apply  them  to  any  thing,  except  those 
matters  which  are  mentioned  as  objects  of  disoov^y  in 
the  bill  of  disooTefy. 

Sir  WUKam  Home.  The  order  for  the  production 
of  papers  does  not  extend  to  the  bills  of  costs  and  cases 
laid  before  Counsel 

The  LoBD  Chakcbllob. 


AH  objects  of  that  kind,  cases  &c,  with  a  view 
to  the  suit,  of  course  are  excluded.  I  do  not  think  bilk 
of  costs  are  excluded,  for  ^Ir.  Few  stands  in  the  double 
ntuation  of  trustee  and  solicitor.  Suppose  he  had  the 
legal  and  beneficial  interest  and  those  bills  of  costs  had 
been  handed  oyer  to  him,  they  would  be  documents  in 
his  possession  relating  to  the  matters. 

Sir  W»  Home.  Mr.  Few  was  not  a  trustee  and  soli- 
dtor  during  the  whole  time :  during  a  part  of  the  time 
he  was  solicitor,  before  he  became  trustee. 

The  Lord  Chancellob.  I  have  considered  that 
also.  Suppose  he  had  the  l^al  and  beneficial  interest, 
and  those  documents  were  in  his  possession,  it  would 
not  signify  when  his  interest  arose :  he  would  be  equally 
bound  to  produce  them.  I  consider  the  cestuU  que  trust 
so  identified  with  the  trustee  in  a  case  of  this  kind, 

where 
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where  the  action  is  necessarilj  brought  in  the  name  of  1680« 

the  trustee,  that  the  aots  of  the  one  are  the  acts  of  the  ^%g^^^ 
other.  «. 


The  Master  having  given  to  the  Plaintiffs  'in  the  bill 
of  discovery  libertj  to  amend  their  bill^  it  was  moved,  on 
behalf  of  Mr.  Few^  that  the  order  might  be  discharged. 


Mki 


The  Master  of  the  Bolls  (Lord  Langdak)  said  2 ,  j®^^- 
—  A  question  has  been  made  on  the  present  occasion, 
whether  that  bill  of  discovery  was  originally  regularly 
filed.  I  think  it  was  not.  At  the  hearing  of  Few  v. 
Guppjfy  the  question  at  issue  between  the  parties  being 
known  to  the  Court,  certain  admissions  were  ordered. 
In  such  a  decree,  it  is  not  the  course  of  the  Court  to 
direct  a  general  production  of  papers;  but  if  circum- 
stances had  required  it,  and  an  application  had  been 
made  for  the  assistance  of  the  Court,  it  would,  on  a. 
proper  case  being  made  out,  have  been  given,  and  if 
necessary^  a  bill  of  discovery  for  the  purpose  of  ob- 
taining a  discovery  would  have  been  allowed;  but  I 
think  it  was  not  competent  for  the  parties,  without  such 
leave,  to  file  such  a  bill  when  the  original  bill  was  re- 
tained. With  respect  to  bringing  an  ejectment  Lord 
Hardmcke  said,  it  was  quite  new  to  him  that  a  party 
should  after  a  trial  bring  a  new  ejectment  toties  quoties, 
while  the  suit  was  depending  &c.,  &a,  without  leave  of 
the  Court.  In  the  same  manner  it  may  be  said,  that  if 
before  trial,  the  party  were  at  liberty  to  file  any  bills 
of  discovery  he  pleased,  the  suit  would  be  indefinitely 
protracted,  as  the  Court  would  not  proceed  until  the 
discovery  had  been  obtained.  In  this  case,  however,  no 
objection  was  taken. 

On 
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1836.  On  the  present  application  to  dkchaige  the  order  to 

amend,  it  is  alleged  on  the  behalf  of  Mr.  Few^  that  the 
bill  of  discovery  was  originally  filed  without  leave :  — 
that  it  was  made  available  against  him  by  his  neglect  to 
object  in  the  first  instance :  —  that  he  has  now  answered 
fully,  and  tliat  the  Guppy*^  have  had  the  full  benefit  of 
the  discovery  to  the  extent  of  their  claim  made  by  the 
bill,  and  that  there  is  an  end  to  it :  —  that  the  Plain- 
tii&  have  no  right  to  amend.  He  says  further  that  the 
Master  has  erred  in  giving  them  leave  to  amend  in  such 
an  advanced  stage;  and  that  if  it  be  a  matter  of  dis* 
cretion,  the  Master  has  not  properly  exercised  it. 

For  Messrs*  Guppy  it  is  said,  that  the  special  direc* 
tions  were  inserted  in  that  decree  by  mere  arrangement, 
to  avoid  expense ;  but  that  the  Plaintiff  was  to  make 
out  his  case  as  he  could,  and  the  Defendants  were  to 
use  every  lawful  defence  in  their  power,  and  that  the 
right  to  file  a  bill  of  discovery  belonged  to  them^  noi^ 
withstanding  the  Plaintiffs  proceeded  with  the  permis- 
sion of  this  Court :  —  that  the  bill  of  discovery  was 
rightly  filed:  —  that  the  right  to  amend  was  incident  to 
the  bill ;  and  even  if  the  bill  was  irregularly  filed,  yet 
that  the  objection  has  been  waived,  and  that  the  bill  with 
the  incidental  right  to  amend  remained. 

The  only  question  in  dispute,  which  is  left  for  me  to 
decide  is,  whether,  under  the  circumstances  of  this  case, 
considering  the  question  at  issue  between  the  parties  and 
the  direction  given  at  the  hearing,  the  bill  of  discovery, 
the  full  answer  put  in,  and  the  order  for  the  produc- 
tion of  such  documents  as  Messrs.  Guppy  were  entitled 
to,  on  the  case  made  by  their  bill,  it  is,  after  a  rehear- 
ing of  the  original  cause,  and  after  a  lapse  of  five  years 
from  the  time  the  action  was  brought,  a  due  exercise 
of  the  discretion  of  the  Court  to  allow  the  Plaintiffs 

leave 


Subsequentlj^  on  the  4th  of  August  1836,  upon  an 
application  being  made  to  Lord  Cottenham  for  that  pur- 
pose. His  Lordship  gave  liberty  to  the  Messrs.  Guppy 
to  file  a  bill,  or  supplemental  bill  of  discovery,  and  for 
the  production  of  documents  against  Mr.  Few  as  they 
might  be  advised  (a). 

(a)  See  1  Myl.  4-  Cr.  487. 
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leave  to  amend  their  bill*  On  the  best  consideration  1836. 
I  can  give  to  the  matter,  I  think,  that  it  is  not  a 
proper  exercise  of  the  discretion  of  the  Court  to  give 
such  a  leave  to  Messrs.  Chippy*  Although  the  Guppy*B 
are  entitled  to  any  defence  they  can  avail  themselves 
of  at  law,  yet,  after  a  careful  perusal  of  the  bill  of  dis- 
covery, and  the  affidavits  which  have  been  filed,  I  am 
6f  opinion,  that  they  are  not  now  entitled  to  the  assist- 
ance of  this  Court,  in  their  attempt  to  seek  for  a  defence 
not  suggested  by  their  answer  or  bill.  The  motion  of 
Mi^.  Few  must  be  granted. 


VouXm.  li 
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1823. 


SivJ.^h,        ^jjjj  COPPER  MINING  COMPANY  v. 
1823.  BEACH(a> 

Feb,  10.  '  ^  ^ 

March  16. 

A.  granted  a  T^  ^^^^^  ^  ^^^^  ^^^  granted  of  8ome  mining  property 
lease  and  X  for  thirtj-one  years,  with  a  covenant  for  renewal 
that  be  would  in  the  form  after  stated ;  and  renewed  leases  were,  in 
alwayB,  at  any  jyy^  ^j^^  1788,  granted,  containing  similar  coyenants 

time  when  re-  '  o  '  — o 

quested  by  the  for  renewsL  The  last-mentioned  lease  was  made  be* 
deml^'the''  tween  Mr.  Talbot,  of  the  one  part,  and  the  Copper 
premises  for  Mining  Company,  of  the  other  part,  and  thereby  the 
term  of  thirty-  property  was  leased  for  thirty-one  years.  This  lease 
one  years,  in    contained  the  following  covenant  for  renewal :  **  That 

which  new 

lease  were  to  he,  the  sud  TTiatnas  M.  Talbot,  his  heirs  and  assigns, 
be  contained    i^  consideration  of  the  sum  of  400/.  paid  by  the  siud 

the  same  *  •^ 

rents,  cove-  Governor  and  Company,  would,  at  the  costs  of  the  said 
Xus^e^pr^^^  Governor  and  Company,  always  at  any  time,  when  and 
visoes,  and  as  often  as  the  said  Gt)vemor  and  Company,  their  suc- 
Heid,that  this  cessors  or  assigns,  should  and  would  request  the  same, 
amounted  to     by  indenture  imder  his  or  their  hands  and  seal,  lease, 

a  covenant  for 

perpetual  re-  demise,  set,  and  to  farm,  let,  unto  the  said  Governor 

"^A*t   tat  ^^^  Company,  and  their  successors  or  assigns,  respec- 

covenanted  tively,  all  and  singular  the  premises  therein-before  de- 

renewd  ol'a'  mised,  together  with  all  the  liberties,  privileges,  powers^ 

lease :  Held,  and  authorities,  in  as  full,  large  and  ample  manner  as 

that  the  pro-     ^,  i        .     i    /.  i 

per  form  of  ^he  same  were  therein-beiore  granted,  to  commence  at 
lease  to  be       i\^q  fg^st  of  the  Annunciation  of  our  Blessed  Vtram 

granted  by  ^ 

trustees  was  a  Martf, 

demise  for  the 
new  term,  re- 
citing the  ori- 
ginal covenant       (a)  This  case,  which  has  firequently  been  referred  to  by  Con- 
by  the  tes-         veyancers  in  argument,  was  prepared  from  the  papers  lent  me  by 

Master  Humphry,  with  the  assistance  of  the  late  Mr.  Hodgson,  who 
stated, "  he  could  vouch  for  the  report  as  perfectly  accurate." 
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Mary 9  or  St  Michael  the  Archangel^  whichever  ahould 
happen  to  be  next  preceding  the  execution  of  Buch  new 
leaae,  for  the  further  term  of  thirty-one  years,  from 
thence  next  ensuingi  and  fully  to  be  complete  and 
ended ;  in  which  said  new  lease  or  leases  were  to  be 
contained  and  inserted  the  same  rents,  payments,  re- 
serrations,  covenants,  articles,  clauses,  provisoes,  and 
agreements,  as  were  therein-before  mentioned  and 
contdned." 


1823. 


The  Copper 

MiNIMO 

Gompwiy 

BlACB. 


Mr.  TaJbot,  by  his  will,  dated  in  1810,  devised  his 
real  estates,  and  amongst  them  the  mines  in  question, 
unto  the  Defendants,  M.  H.  Beach  and  W.  H.  Beach 
and  John  Hunt  (since  deceased),  and  their  heirs,  upon 
certain  trusts. 


In  1819,  after  the  death  of  Mr.  TaJbot,  the  draft  of  a 
renewed  lease  from  the  trustees  of  his  will  to  the  Copper 
Mining  Company  was  prepared,  and  in  this  draft,  Mr. 
PolsoHf  the  Conveyancing  Counsel  of  the  Company, 
had  introduced  a  covenant  by  the  trustees,  for  renewal,, 
in  the  same  form  as  the  former  covenant.  Mr.  Hodgson, 
on  behalf  of  the  trustees,  struck  out  this  covenant, 
adding  a  proviso,  that  the  acceptance  of  the  lease 
without  such  covenant  should  not  prejudice  the  lessees 
in  respect  to  any  future  renewal.  Mr.  Poison  insisted 
on  having  the  covenant  for  renewal  inserted,  he  offered 
however,  to  add  a  proviso  for  cesser  of  the  covenant, 
upon  the  trustees  conveying  the  legal  fee  to  the  person 
entitled  to  call  for  it,  and  upon  that  person  giving  to 
the  Company  a  similar  covenant. 

This  being  objected  to,  a  bill  for  specific  performance 
was  filed  on  the  21st  of  June  1821,  praying  that  a 
renewed  lease  might  be  granted,  subject  to  the  same 
rents,  payments,  and  reservations,  and  containing  the 

Ii2  same 
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1823.       same  grants,  covenants,  articles,  clauses,  provisoes,  and 

The  Copper    agreements,  as  were  reserved,  made  payable,  contained 

Mining      and  inserted  in  the  lease  of  1788,  and  particularly  a 

Company     .  .  ,  ,  . 

p,  covenant  for  renewal,  upon  the  same  terms  and  con- 

Beach.       ditions  as  the  covenant  for  renewal  therein  contained. 


The  Defendants,  the  trustees,  by  their  answer,  sidd, 
*'  that  being  interested  as  trustees  only,  they  were  ad- 
vised, that  they  could  not  take  upon  themselves  to  de* 
termine^  whether  the  Plaintiffs  were  or  not  entitled  to 
have  a  renewed  lease  granted  to  them,  contidning  such 
a  covenant  for  further  renewal  as  was  required  by  the 
Plaintiffs,  and  they  declined  to  execute  such  a  lease, 
except  under  the  direction  and  indemnity  of  the 
Court" 

On  the  10th  of  February  1823,  the  cause  wfts  heard 
by  Sir  J".  Leach,  Vice-Chancellor. 

Mr.  Hart,  Mr.  Spence,  and  Mr.  Poison,  for  the  Plain- 
tiffs, argued,  th^  they  were  entitled  to  have  a  covenant 
for  renewal  similar  to  that  in  the  first  lease,  without 
which,  they  said,  it  would  not  be  a  lease  containing  the 
same  covenants  &c  as  the  former  leases.  That  other- 
wise, the  Plaintiffs  might  be  deprived  of  their  right  to 
a  perpetual  renewal,  for  the  lessors  might  sell,  and  the 
purchaser  might  take  with  notice  only  of  the  lessees' 
limited  interest,  as  represented  on  the  counterpart  lease, 
in  which  case,  he  would  not  be  bound  to  renew.  That 
at  all  events,  if  a  new  covenant  were  not  given,  the 
lessees'  remedy,  being  only  upon  the  original  lease  and 
covenant,  would  be  a  very  inconvenient  description,  and 
might  be,  or  at  least  in  time  might  become  liable  to  be 
objected  to,  on  the  ground  of  perpetuity,  or  as  a  stale 
demand,  and  that  by  all  the  authorities  it  appeared,  that 
the  way  in  which  a  perpetual  right  of  renewal  was  kept 

up 
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up  wa8>  bj  the  renewal^  toties  quoties,  of  the  original 
covenant. 

Mr.  Weiherell,  Mr.  Wtlbrdhamy  and  Mr.  Hodgson, 
on  the  other  hand,  insisted,  that  the  trustees,  having 
no  beneficial  interest,  were  not  bound  to  enter  into 
personal  covenants  (a):  that  the  only  foundation  for 
the  Plaintiffs'  remedy  must  be  the  original  covenant 
contained  in  the  first  lease,  which  ran  with  the  land 
and  would  afiect  all  subsequent  owners,  and  that  if 
the  renewed  lease  contained  a  recital  of  that  cove* 
nant,  it  would  bind  all  purchasers  who  would  thereby 
have  notice  of  the  lessees'  interest.  That  each  successive 
renewal  must  be  considered  as  a  tentative  act  only 
towards  performance  of  the  covenant,  which  behig  per- 
petual in  its  terms,  could  not  be  held  to  be  satisfied 
by  any  limited  number  of  compliances  with  it,  and 
that  it  was  quite  settled,  that  the  doctrine  of  perpetuity 
did  not  apply  to  sucn  a  case. 


1823. 


The  Copper 

Mining 

Company 

Beach. 


The  Vice-Chancellor  expressed  his  opinion  to  be, 
that  no  such  covenant  as  that  claimed  by  the  Plaintifis 
could  be  required  from  the  trustees,  and  that  the  form 
proposed  of  reciting  the  covenant  for  renewal,  and  de- 
claring the  new  lease  to  be  granted  in  pursuance  of  it, 
was  the  proper  one ;  and  he  declared  (£),  **  that  accord- 
ing to  the  covenant  contained  in  the  lease  of  1788,  the 
Flaintifis  were  entitled  to  a  perpetual  renewal  of  the 
lease  of  the  lands,  &c.  &c.  (c),  and  he  referred  it  to  the 

Master 


(fl)  See  Page  v.  Broom^  3 
Beav.  36. ;  Worley  v.  Frampton, 
5  Hare,  560. ;  Brooke  v.  Heunity 
3  Vesey,  p.  255. ;  WUlinghavi  v. 
Joyce,  3  Ves,  168.;  Beauclerk  v. 


At/ibumham,  8  Beav,  322.;  Powell 
V.  Lhyd,  2Y,S^  Jer.  372. 

(b)  Reg.  Lib.  1822.  A.  fol.965. 

(c)  Sec  Bridget  v.  Hitchcock, 
5  Bro,  P.  C  6. ;  Cooke  v.  Booth, 
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1823. 


The  Coppn 

MlNlNO 
BCACH. 


Master  to  apprafe  of  a  proper  leaae  aoeordiiig  to  Bock 
dedaiatioiL'' 

A  cBflpnte  arose  respectbg  the  terms  of  the  decree, 
and  whether  the  Court  intended  to  declare  that  the 
FUntifi  were  entitled  to  a  perpetoal  renewal,  and  on 
the  18th  of  March  1823,  the  case  was  mentioiied  on 
the  minutes,  when 


The  Yice-Chakcellor  said,  that  he  intended  at 
the  hearing  to  declare,  that  the  Phiintifi  were  entitled 

» 

to  a  perpetual  renewal. 


The  matter  went  into  Master  Caurtenaj/^a  Office,  and 
on  the  3rd  of  June  1823,  the  Plaintiffii'  Counsel  con- 
sented to  take  the  lease  without  the  covenant  for  re- 
newal, and  the  lease  was  settled  aoiordinglj.  It  recited 
the  previous  lease  and  the  original  covenant  for  renewal 
at  length,  and  the  decree  of  the  Court,  which  declared, 
that  the  Plaintiffs  were  entitled  to  a  perpetual  renewal ; 
and  it  contained  covenants,  on  behalf  of  the  lessors,  for 
quiet  enjoyment,  as  agunst  themselves  and  any  persons 
claiming  under  them.  The  Master  made  his  report^ 
dated  the  13th  of  June  1823,  approving  of  the  lease  so 
altered,  which  was  afterwards  confirmed  (a),  and  the 
lease  was  executed. 


Cowp.  819. 
3  Alk.  83. 
6  Ves.  232. 
9  Ves.  325. 
DowUng  V. 
Harnett  v. 
Lef.  556.; 
CI.  4-  Fin. 


\  Fumival  v.  Crew, 
I  Moore  v.  Foley, 
;  Iggulden  v.  May, 
.  and  7  Etut,  237. ; 
Mtlt,  I  Mad.  541.; 
TeMng,  2  Sch,  ^ 
Brown  y.  Tighe^  2 
396.;   Sheppard  v. 


Doolan^  3Dr.  ^  War.  1. ;  Pricey, 
Astheton,  1  Fou.  4-  Coll.  (Exck,) 
82. ;  Smyth  r.  Nangle,  7  CI.  ^ 
Fin.  405.  and  3  Harg.  Jwit.  Con^ 
suit.  Exerc.  178. 

(a)  Reg.  Lib.  1822.  A.  fol. 
2261. 


483 


AN 


INDEX 


TO 


THE    PBINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

When  a  Defendant  dies,  his  ex- 
ecutors cannot  compel  the  Plain- 
tiff to  revive,  or^  in  default,  have 
the  bill  dismissed.  Reeves  v. 
Baker.  Page  115 

ABSOLUTE  INTEREST. 

By  settlement,  personal  estate  was 
limited,  after  the  death  of  the 
husband  and  wife,  in  trust  for  all 
the  children  as  tenants  in  common, 
and  the  several  issue  of  the  body 
of  such  children ;  and,  failing  issue 
of  any  such  children,  their  shares 
to  the  use  of  the  surviving  chil- 
dren, as  tenants  in  common,  and 
the  issue  of  their  bodies.  There 
was  a  gift  over,  in  case  there 
should  be  no  issue  of  the  marriage, 
or  any  issue  of  such  issue,  or,  | 

It' 4 


being  such,  all  should  die  before 
their  shares  should  become  pay- 
able. Held,  that  the  children  of 
the  marriage  took  absolute  in- 
terests, and  that  the  representatives 
of  a  child  who  died  an  infant, 
without  issue,  in  the  life  of  his 
parents,  were  entitled  to  a  share. 
Mount  v.  Mount.  Page  333 

See  Will,  1. 

ACCOUNT. 
See  Solicitor  and  Client,  9. 


ACCOUNTANT-GENERAL. 

Where  a  matter  is  pressing,  the 
Accountant-General  will  grant 
his  direction  to  pay  money  into 
the  Bank  inttanter.  Foley  v. 
Smith.  113 

ACTION 
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ACTION  AT  LAW. 
See  WiNDiNo*up  Act,  S. 

ACT  OF  PARLIAMENT. 

1.  The  Court  knows  nothing  of  the 
intention  of  an  Act  of  Parliament, 
except  from  the  words  in  which 
it  is  expressed,  applied  to  the  facts 
existing  at  the  time.  Logan  v. 
The  Earl  of  Courtoton.    Page  22 

2.  In  a  Railway  Company  there  were 
two  classes  of  shareholders.  A 
general  meeting  authorized  the 
directors  to  apply  to  Parliament 
for  an  Act  which  would  very  ma- 
terially alter  the  existing  rights 
and  interests  of  the  two  classes 
inter  te.  Held,  that  such  an  ap- 
plication was  not  a  breach  of 
trust  or  duty,  and  that  to  hold 
otherwise  would  be  applying  too 
strictly  to  a  Railway  Company  the 

principles  admitted  to  be  ap- 
plicable to  private  partnerships 
resting  on  private  contracts  un- 
connected with  public  duties  and 
interests,  and  capable  of  dissolu- 
tion. Stevens  v.  The  South  Devon 
JRailrvay  Company.  48 

3.  Upon  the  application  of  a  share- 
holder of  one  o^  such  two  classes 
for  an  injunction  to  restrain  the 
application  to  Parliament,  and  the 
use  of  the  corporate  seal  and  the 
application  of  the  corporate  funds 
for  that  purpose,  the  Court  refused 
to  restrain  the  application  to  Par- 
liament or  the  use  of  the  cor- 
porate seal  for  that  purpose,  but 
restrained  the  applifuitiop  of  the 


funds  and  monies  of  the  company 
towards  the  payment  of  the  costs. 
Steveni  v.  The  South  Devon  Rail' 
toay  Company*  Page  48 

ADMISSION. 

iSre*  Payment  into  Court. 

Production  of  Documents,  1. 

ADVANCEMENT. 

When  a  father  purchases  property 
with  his  own  money  and  takes  a 
conveyance  in  the  name  of  his 
son,  the  law  presumes  it  to  be  an 
advancement  for  the  son,  and  not 
a  trust  for  the  father.  Those  who 
allege  that  it  is  a  trust  are  bound 
to  prove  it,  and  the  evidence  for 
that  purpose  consists  mainly,  if 
not  exclusively,  of  contempora- 
neous circumstances.  Christy  v. 
Courtenay*  96 

ADVERTISEMENT. 
See  Winding-up  Act,  4.' 

AFFIDAVITS. 
See  Injunction,  8. 

AMENDMENT. 

Order  to  amend  an  information  ob- 
tained under  the  68th  Order  of 
184'5,  on  the  affidavit  of  the  soli- 
citor alone;  and  which,  after 
detailing  certain  circumstances, 
stated,  <<that  having  regard  to 
these  circumstances,"  the  amend- 
ments could  not,  with  reasonable 

diligence, 
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diligence^  have  been  Booner  intro- 
duced.  Held,  regular.  The  At' 
tomey  General  v.  The  Corporation 
of  London.  Page  SI  3 

See  Master's  Report,  1. 

ANNUITY. 

1.  A  testator  directed  the  investment 
of  his  property  in  the  funds,  and 
bequeathed  to  A,  B.  501.  per  year 
for  her  and  her  three  children ;  and, 
after  her  decease,  the  "money" 
to  be  paid  to  each  of  them,  as  they 
attained  the  age  of  twenty-one; 
but,  if  either  of  them  died,  to  be 
paid  to  the  survivors.  Held,  upon 
the  context,  that  this  gave  not  a 
life  annuity,  but  such  a  sum  in  the 
funds  as  would  produce  50/.  a 
year.     Potter  v»  Baker.  273 

2.  Where  there  is  a  simple  bequest 
of  an  annuity,  it  implies  no  more 
than  a  gift  for  life,  unless  there  is 
something  else  in  the  will  to  en- 
large the  gift.  Ibid. 

ASSIGNMENT. 
See  Equitable  Assignment. 


BANK. 
See  Accountant  General. 

BANKER, 
See  Release,  1. 


BANKRUPTCY. 
See  Release,  2« 

BEQUEST. 
See  Will. 

BILL  OF  DISCOVERY. 

See  Discovery,  2,  S. 

BREACH  OF  TRUST. 

In  1826,  a  debt  due  from  a  firm  at 
Calcutta  was  assigned  to  trustees 
in  England^  in  trust  to  call  in  and 
invest  on  Indian  securities,  and 
accumulate.  The  debtors  became 
baniiruptt  in  18S0,and  the  trustees 
not  having,  in  the  mean  time, 
taken  proper  steps  to  call  in  the 
money,  a  considerable  portion 
of  the  debt  was  lost.  Held,  that 
they  were  liable  for  the  breach  of 
trust,  and  ought  to  make  good  the 
accumulation  which  would  have 
been  produced;  secondly,  that 
one  of  the  trustees  who  had  been 
abroad  with  his  regiment  during 
that  period,  was  equally  liable; 
but,  thirdly,  that  they  were  to  be 
excused  during  such  a  reasonable 
time  as  was  necessary  in  order  to 
communicate  heiweenEnglandtLml 
India.  Bi^me  v.  Norcott.  Page  336 

See  Costs,  4. 


CHARGE. 
See  Costs,  1. 


CHARITY 
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CHARITY. 

Bequest  to  the  goveraors  of  a  society 
instituted  for  the  '' increase  and 
encouragement  of  good  servants," 
&c.  &c.  No  such  institution  could 
be  found.  Held,  that  the  gift  was 
charitable  and  did  not  fail.  Zo#- 
combe  V.  Wintringham,      Page  87 

See  Church  Building  Acts, 

SCHOOLMASTKR,  I,  2. 

I 

CHURCH  BUILDING  ACTS. 

Special  directions  were  asked  to  be 
given  to  the  Master  as  to  taking 
the  provisions  of  the  Church 
Building  Acts  into  consideration 
in  settling  the  scheme,  the  parish 
being  divided  into  eight  separate 
districts,  and  the  money  being  to 
be  distributed  by  the  rector  and 
churchwardens;  and  it  was  also 
asked,  that  directions  should  be 
given  as  to  the  mode  of  distribu- 
tion in  each  district  of  the  portion 
allotted  to  it.  The  former  was 
refused,  and  it  was  held,  that  the 
Master  could  take  the  latter  into 
consideration  without  any  special 
direction.  Attometf  General  v. 
Dalton.  141 

CLERICAL  ERRORS. 

See  MAStER,  1,  2. 

Master's  Report,  1. 

CO-DEFENDANTS. 
See  Mortgage,  1. 


COMMISSION  IN  THE  ARMY. 
See  Equitable  Assignment. 

COMMISSIONERS  OF  WOODS 
AND  FORESTS. 

See  Specific  Performance,  1,  2. 

COMPANY. 

See  Railway. 

CONSIGNEE. 
See  Demurrer,  1. 

CONSTRUCTION. 

*See  Act  of  Parliament. 
General  Orders. 
Railway,  4. 
Will. 

CONTEMPT. 

To  obtain  the  successive  orders  (in 
a  matter,  and  not  in  a  cause) 
upon  a  person  to  pay  a  sum  of 
money  to  a  party,  personal  service 
of  the  preceding  order,  and  a  de- 
mand and  refusal  must  be  proved; 
but  where  the  party  avoids  service, 
the  Court  will  direct  substituted 
service,  and  dispense  with  the 
necessity  of  a  demand  and  refusal. 
In  re  Mourilyan.  P&ge  84 

See  Injunction,  4,  5. 

CONTRACT. 
See  Railway,  4. 

CONTRIBUTORY. 

By  the  deed  of  settlement  of  a  public 

Company, 
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Company,  the  Directors  had  a 
power  of  preemption  of  shares^  at 
a  price  to  be  ascertained  from  the 
laatsalesappearingin  ^'thetransfer 
register  book/'  and  then,  <*but 
not  before,"  all  future  liabilities 
of  the  vendors  were  to  cease.  In 
1840,  the  Directors  purchased  of 
A.B.  a  number  of  scrip  shares, 
but  having  kept  no  such  book,  the 
specific  directions  were  not  and 
could  not  be  followed.  The  Com- 
pany was  afterwards  wound  up, 
when  it  was  sought  to  charge 
^  J9.  as  a  contributory,  but  held 
that  the  Company  was  not  entitled 
to  treat  the  transaction  as  void, 
by  reason  of  the  non-observance 
of  the  forms  which  their  own  ir- 
regularity and  neglect  had  made 
it  impossible  to  observe.  Ex  parte 
Bagge  Be  The  Northern  Coal 
Mining  Company.  Page  162 

See  Winding  up  Act. 

COPYHOLDS. 

Copyholds  held  not  to  pass  under  a 
devise  of  '*  all  and  every  my  free- 
hold hereditaments  and  estate  in 
the  county  o(  Surrey ^^  although 
the  freeholds  and  copyholds  were, 
to  some  extent,  intermixed  and 
usually  let  together.  Quetmell  v. 
Turner.  240 

CORPORATION. 
See  Railway,  15. 

COSTS. 
1.  A  testator  empowered  his  trustees 


to  charge  his  estates  for  certain 
purposes,  and  he  devised  it  on 
trusts  for  A.  and  B.  The  charge 
was  raised,  and  became  vested  in 
A.f  who  filed  a  bill  to  raise  the 
charge,  and  to  ascertain  the  rights 
of  the  parties  in  the  surplus. 
Held,  that  A.*b  costs  of  suit  had 
priority  over  those  of  B»  Horvard 
V.  Prince.  Page  72 

2.  By  an  interlocutory  order,  the 
Defendant  was  ordered  to  pay  the 
Piainti£P  certain  costs.  The  De- 
fendant kept  out  of  the  way, 
and  the  Plaintiff,  being  unable  to 
obtain  payment,  presented  a  pe- 
tition for  payment  thereof  out  of 
rents  in  Court.  It  was  a  question 
in  the  cause,  whether  they  belonged 
to  the  Plaintiff  or  Defendant.  The 
Court  held,  that  it  could  make  no 
such  order.  Hargrove  v.  Har^ 
grave,  102 

3.  Upon  a  motion  after  taxation  for 
an  order  on  a  Solicitor  to  pay  the 
amount  found  due  from  him,  he 
was  also  ordered  to  pay  the  costs 
of  the  application.  In  re  Bain^ 
brigge.  108 

4.  Generally  where  trustees  are  guilty 
of  a  breach  of  trust, '  they  must 
pay  the  costs  of  a  suit  to  repair 
it.     Byrne  v.  Norcott.  336 

5.  The  general  costs  of  a  suit  being 
reserved,  the  costs  of  two  dis- 
claiming Defendants  were  ordered 
to  be  paid  by  the  Plaintiff,  with, 
out  prejudice  to  the  question  by 
whom  and  out  of  what  fund  they 
ought  eventually  to  be  borne. 
Jones  v.  Powell.  433 

See 
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See  Exceptions, 
Interest,  h 
Taxation. 

COUNTY  COURT. 

Writ  of  prohibition  against  a  County 
Court  Judge  granted  in  the  Vaca- 
tion by  the  Master  of  the  Rolls. 
Jurisdiction  was  afterwards  given 
to  any  common  Law  Judge  to 
grant  such  a  prohibition  in  the 
Vacation.  See  13  &  H  Vict.  c,6l. 
s.  22.   fVright  v.  Cattell.  Page  81 

COVENANT. 

See  Lease* 
Renewal. 

CREDITORS'  SUIT. 
See  Specialty  Creditor. 

CROSS  BILL. 

Exceptions  being  allowed,  the  Plain- 
tiff obtained  an  order  to  amend, 
and  that  the  Defendant  might 
answer  the  exceptions  and  amend- 
ments together.  On  the  same 
day,  a  cross  bill  was  filed,  but  the 
subpiena  was  not  served  until  the 
following  day.  Held,  that  the 
Plaintiff  in  the  original  suit,  having 
obtained  his  order  to  amend  before 
notice  of  the  cross  bill,  had  not 
lost  his  priority.     Gray  v.  Haig. 

63 


DEBTS. 
See  Tenant  for  Life. 


DECREE. 

On  a  bill,  by  first  mortgagee  against 
mortgagor  and  second  mortgagee, 
the  Plaintiff  should  prove  the 
second  mortgage,  otherwise  he 
can  only  take  an  inquiry  at  the 
first  hearing.  Guardner  v,  Boucher, 

Page  68 

DEMURRER. 

1.  A  Mining  Company  in  Cuba  had, 
for  some  time,  been  accustomed 
to  consign  its  ore  to  Z.  in  London^ 
who  furnished  the  money  for  the 
necessary  supplies.  A  consider- 
able debt  having  thus  become  due 
from  the  Company  to  Z.,  the  ore 
was  suddenly  consigned  to  Z.,  in 
the  name  of  T.,  who  brought  an 
action  against  Z.  for  the  proceeds. 
Z.  thereupon  filed  his  bill  against 
the  Company  and  F.,  alleging 
that  thd  last  consignments  were 
the  property  of  the  Company,  and 
though  made  in  the  name  of  F., 
were  made  by  the  Company,  and 
on  their  account  and  for  their 
benefit,  and  placed  to  their  ac- 
count, and  seeking  to  restrain  the 
action  and  have  the  account  taken. 
The  Court  held  that  the  bill  stated 
a  sufficient  equity,  and  overruled 
a  demurrer  of  F.  to  the  bill  Zu- 
lueta  V.  VineiU»  215 

2.  Opinion  of  Sir  Anthony  Hart  as 
to  the  inexpediency  of  a  De- 
fendant's demurring  to  a  bill. 

Ibid. 
See  Parties,  3. 

RAILWAY)  10. 

Specific  Performance,  2. 

DEVISE. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


489 


DEVISE. 
See  Copyholds. 

DISCLAIMER. 

Tlie  general  costs  of  a  suit  being 
reserved,  the  costs  of  two  dis- 
claiming Defendants  were  ordered 
to  be  paid  by  the  Plaintiff  without 
prejudice  to  the  question  by  whom 
and  out  of  what  fund  they  ought 
evefttually  to  be  borne.  Jones  v. 
PovoelL  Page  433 

DISCOVERY. 

1.  The  Defendant,  exparie,  and  in 
the  absence  of  the  trustees,  al- 
leged to  be  unknown,  obtained 
under  the  Court,  and  by  means 
of  the  Trustee  Act,  a  conveyance 
of  the  legal  estate.  The  Plaintiff 
insisted,  that  the  Defendant  had 
no  title  to  the  estate,  and  that 
the  conveyance  had  been  frau- 
dulently obtained.  Held,  that 
the  Defendant  was  bound  to  give 
a  discovery  of  all  matters  tending 
to  prove  that  the  order  had  been 
improperly  obtained,  but  that  the 
Plaintiff  was  not  entitled  to  a  dis- 
covery of  the  particulars  of  the 
Defendant's  title  to  the  estate. 
Stainion  v.  Chadwick.  320 

2.  Where,  at  the  hearing,  liberty  is 
given  to  a  party  to  establish  his 
right  at  law,  the  Defendant  must 
obtain  the  leave  of  the  Court  to 
enable  him  to  file  a  bill  of  dis- 
covery (^per  Sir  C.  C.  Pepys  and 
Lord  Langdale)'    Few  v.  Guppj/. 

457 


S.  Where  an  action  is  brought  in 
the  name  of  a  party  having  the 
legal  title,  a  bill  of  discovery  in  aid 
of  the  defence  must  be  filed  against 
that  party  alone  (per  Lord  Lynd" 
hurst.)    Few  v.  Guppy.  Page  457 

DISMISSAL. 

A  bill  of  1,500  folios  was  filed  in 
February  1850,  and  the  answer  of 
900  folios  was  filed  in  June.  On 
motion  to  dismiss  in  January  1851, 
the  Plaintiff  desired  time  to  amend. 
Held,  that  the  delay  was  inex- 
cusable, and  the  bill  must  be  dis- 
missed, unless  the  Plaintiff  filed 
his  replication  forthwith.  Thruston 
V.  Smith.  112 

DOMICILE.      ' 

1.  A  contest  as  to  domicile  is  a  pro* 
per  question  to  be  decided  upon 
the  trial  of  an  issue.  Whicker  v. 
Hume.  366. 

2;  A  Scotchman  by  birth  executed 
his  will  while  resident  in  Paris, 
and  died  shortly  after.  He  de- 
scribed himself  as  "  </.  S.  G.,  of 
the  city  of  Edinburgh,  but  now 
residing  in  Paris."  On  a  question 
as  to  his  domicile,  the  Court 
thought  it  unnecessary  to  con- 
sider this,  as  no  description  which 
the  testator  could  have  given  of 
himself  would,  by  itself,  have  had 
any  effect  in  determining  the  do- 
micile. Hid. 

3.  There  is  no  foundation  in  law  for 
the  argument  or  notion,  that  a 
Scotchman  by  birth  caimot  ac« 

quire 
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quire  a  domicile  without  repu- 
diating his  nationality,  his  cha- 
racter or  quality  of  Scotchman, 
or  in  a  country  where  he  is  only 
a  lodger  and  not  a  housekeeper. 
Whicker  v  Hume*  366. 

4.  Whether  a  foreigner  can  obtain 
a  civil  domicile  in  France  without 
the  authorization  of  the  French 
government,  qtuere*  Ibid. 

5.  The  testator,  J.  B.  G.,  was  bom 
in  Scotland  of  Scotch  parents^ 
and    was    there    educated.      In 
1780^  when  twenty  years  of  age, 
he  went  to  the  East  Indies  in  the 
East    India  Company's    Service. 
In  1804,  he  returned  to  England, 
and  afterwards  retired  from  the 
Company's  service.     In  1806  he 
went  to  Edinburgh,  where  he  be- 
came a  banker,   purchased  real 
estate^  married,  and  became  do- 
miciled there.    His  affairs  became 
embarrassed;  ai^d  in  1817  he  came 
to  London,  and  continued  to  re- 
side in  England  until    1828,  in 
furnished  lodgings,  and  occupied 
himself  in  the  sale  of  his  Orien- 
tal  works,   and   in   lecturing   on 
the    eastern     languages,    chiefly 
under  the  auspices  of  the  East 
India  Company.     Between  1817 
and  the  time  of  the  death  of  the 
testator,  he  also  projected  various 
undertakings  of  which  he  was  to 
be  the  director,  in  London;  he 
paid  three  short  visits  to  Scotland, 
and  in  1825  he  went  to  Belgium, 
and  continued  travelling  about  the 
Continent.    In  183S  he  returned 
to  iBngland,  and  in  1834  he  again 


went  to  Fraoce^  where  he  princi- 
pally resided  until  his  death.  In 
1837,  he  took  a  lease  of  a  resi- 
dence in  Paris  for  a  term  of  years, 
where  he  continued  to  reside  ;  he 
died  at  Paris  on  the  8th  of  Janu- 
ary, 1841,  having  executed  a  will 
'  according  to  the  laws  of  England, 
in  which  he  described  himself  as 
*'  J.  B.  G.,  of  Edinburgh,  but  now 
residing  in  Paris.  His  declara- 
tions as  to  domicile  were  contra- 
dictory. Held,  under  all  the 
circumstances,  that  in  1817  the 
testator  was  domiciled  in  Scot- 
land, that  he  subsequently  be- 
came domiciled  in  England,  was 
so  in  1827;  and  so  remained  to 
the  time  of  his  death.  Whicker 
V.  Hume.  366 


ENJOYMENT  IN  SPECIE. 
See  Perishable  PaopsaTT. 

ENQUIRY. 

See  Eqititable  Mortgage. 
Fraudulent  Convetancb. 

EQUITABLE  ASSIGNMENT. 

An  officer,  on  the  sale  of  his  com- 
mission^  wrote  to  his  army  agents, 
directing  them  to  pay  the  balance 
received  to  A.  B.,  a  creditor.  The 
letter  was  delivered  to  them,  and 
they  aulliorised  A.  B.  to  draw  for 
408/.  the  next  month,  when  the 
vacancy  would  be  filled  up.  Held, 

that 
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that  this  constituted  a  valid  equi- 
table assignment.  UEstrang€  v. 
U  Estrange.  281 

EQUITABLE  MORTGAGE. 

The  mere  production  by  a  bond 
creditor  of  the  title-deeds  to  the 
obligor's  real  estate^  without  ex- 
planatioU)  neither  constitutes  an 
equitable  mortgage,  nor  a  suffi- 
cient ground  for  an  enquiry  be* 
fore  the  Master.  Chapman  v. 
Chapman.  Page  308 

EQUITABLE  WASTE. 
See  Waste. 

EVIDENCE. 
See  Equitable  Mortgaob. 

MoRTOAOEy    1. 

Parties,  1. 

EXCEPTIONa 

Exceptions  for  insufficiency  were 
heard  before  the  court  in  the  first 
instance,  under  Sir  G.  Turners 
Act,  the  costs  of  those  allowed  were 
set  off  against  those  disallowed. 
WiUis  V.  Childe.  454 

See  Discovery,  1. 

EXECUTORS. 

By  a  deed  of  settlement  of  a  public 
company,  it  was  provided,  that 
the  company  was  to  continue  40 
years  :  — <*  that  the  shares  of  de- 
ceased proprietors  should  belong 

.  to  their  personal  representatives" 
but  that  executors  should  never 


be  deemed  proprietors  until  they 
should  be  duly  admitted  proprie- 
tors, on  the  approval  by  the  di- 
rectors; and  had  executed  the 
deed  &c.,  ''and  then,  but  not 
before,"  they  were  to  become 
proprietors,  and  entitled  to  re- 
ceive the  dividends.  Held,  that 
upon  the  death  of  a  proprietor, 
his  estate  continued  liable,  until  a 
new  personal  liability  had  been 
created  pursuant  to  the  deed.  In 
re  the  Northern  Coal  Mining  Com* 
pany  (BlakeUys  Case).  Page  ISS 

See  Interest,  1. 

EXONERATION. 

A  testator  charged  his  freehold  here- 
ditaments and  money  in  the  funds 
with  an  annuity  due  from  him  on 
bond  to  A.,  and,  subject  to  the 
payment  of  the  said  annuity,  he 
devised  and  bequeathed  the  same 
to  B,  He  then  gave  the  residue 
of  his  real  and  personal  estate, 
**  subject  as  to  his  personal  estate 
to  the  payment  of  his  debts  and 
legacies,"  to  C.  Held,  that  the 
general  personal  estate  was  not 
exonerated  from  the  payment  of 

this  annuity.    QuenneUv.  Turner. 

240 


FEME  COVERT. 

A  Defendant  cannot  act  as  next 
friend  of  a  Plaintiff  ^bntf  covert. 
Payne  r.  Little.  114 

FORE- 
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FORECLOSURE. 

See  MoRTOAOB. 

FORFEITURE. 
See  Railway^  7« 

FORMA  PAUPERIS. 

A  claimant  allowed  to  proceed  in 

Jhnd  pauperis  under  the  Trustee 

Relief  Act.    In  re  Monet/.      109 

FRAUD. 

^  An  old  woman  was  induced,  without 
consideration,  to  transfer  her  stock 
into  the  name  of  another,  who,  by 
his  answer,  swore,  that  there  had 
been  a  gift  of  it  to  him,  subject  to 
a  trust  for  the  transferror,  for  life. 
An  injunction  to  restrain  the 
transfer  and  receipt  of  the  di- 
vidends was  continued.  CuHance 
V.  Cunningham,  Page  363 

See  Trade  Marks. 

FRAUDULENT  CONVEYANCE. 

A  testator  had  transfered  property 
into  the  names  of  his  sons.  Held, 
that  they  were  advancements,  but 
there  being  doubts  as  to  his 
solvency  at  the  time  inquiries  were 
directed  on  the  point.  Christy  v. 
Courtenay,  96 

FURTHER  DIRECTIONS. 

By  his  will  the  testator  give  his 
widow  a  life  interest  in  his  per- 
sonal estate,  which  consisted 
partly  of  leasehold  and  long 
annuities,  the  income  of  which  the 
widow  enjoyed.    A  bill  was  filed 


by  the  remainderman  against  the 
widow  (who  was  an  executrix) 
and  the  other  executors,  raising 
no  question  as  to  the  enjoyment 
in  specie.  At  the  hearing,  it 
was  determined,  that  ihe  widow 
was  not  entitled  to  enjoy  the  long 
annuities  in  specie,  but  nothing 
was  determined  as  to  the  lease- 
holds, and  accounts  were  di« 
rected: — Held,  that  the  widow 
could  not,  on  further  directions, 
be  charged  with  the  excess  of  the 
rents  of  the  leaseholds  beyond 
the  income  arising  from  the  fund 
which  would  have  been  produced 
by  their  sale.  Morgan  v.  Morgan 
Page  44L 

See  Pbrishable  Property,  2. 


GENERAL  ORDERS. 
29th   Order  of  May,   I845. 

SUBPCENA. 

68th   Order  of   May,   1845. 
Amendment,  1. 

GIFT. 

See  Fraud. 

Fraudulent  Conveyance. 
Savings  Bank. 


Sm 


See 


HUSBAND  AND  WIFE. 

Husband  and  wife  made  an  assign- 
ment of  the  wife's  interest  In  a 

rcvcr- 
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reyersionarjr  fund,  which  afler- 
wards  fell  into  possession.  It  was 
mutually  imputed  and  not  denied, 
that  they  were  both  living  sepa- 
rate and  in  adultery.  Held,  that 
the  wife  \ras  entitled  to  a  settle- 
ment out  of  the  fund.  Greedi/ 
V.  Lavender.  Page  62 

See  Misjoinder. 


IMPERTINENCE. 

Matter  ought  not  at  the  commence- 
ment of  a  suit  to  be  treated  as 
impertinent,  which  may  at  the 
hearing  be  found  relevant.  Reeves 
V.  Baker.  436 


INFANT.       ^ 
See  Mortgage,  2. 

INJUNCTION. 

I.  A  Railway  communicated  with  a 
river,  upon  the  banks  of  which 
the  company  were  empowered  to 
erect  wharfs  &c.  and  take  tolls. 
The  navigation  of  the  river  having 
become  deteriorated,  the  company 
were  about  to  support  a  bill  for 
improving  it.  An  injunction  was 
granted  to  restrain  the  application 
of  the  funds  of  the  company  to- 
wards that  object.  MuiU  v.  The 
Shreiasbury  and  Chester  Railway 
Company.  1 

Vol.  Xni. 


2.  It  has  not  been  yet  settled  to  what 
extent,  or  subject  to  what  parti- 
cular limitations,  the  jurisdiction 
of  the  Court  ought  to  be  exercised 
in  preventing  or  checking  the  er- 
roneous conduct  of  corporations 
created  by  act  of  parliament  for 
public  purposes;  but  the  classes 
of  cases  in  which  this  Court  has 
been  called  on  to  interfere,  arise 
from  a  combination,  1.  of  acts 
illegal  as  to  the  public;  2.  breaches 
of  contract  with  the  subscribers  ; 
and  3.  acts  incapable  of  being 
rectified  by  the  shareholders  them- 
selves, in  the  exercise  of  their  own 
powers.  Browne  v.  The  Mon^ 
mouihshire  Railway  and  Canal 
Company.  Page  32 

3.  Where  there  has  been  great  de- 
lay, the  Court  will  not,  on  the  eve 
of  trial  extend  the  common  in- 
junction.  Bevoley  v.  Hancock.  73 

4.  Where  the  common  injunction  is 
dissolved  with  respect  to  two  out 
of  three  Plaintiffs  at  law,  it  is  a 
contempt  of  Court  for  the  three 
afterwards  to  go  on  with  the  ac- 
tion.    Money  v.  Jordan,  229 

5.  An  order  nisi  to  dissolve  the 
common  injunction  was  obtained 
by  two  out  of  three  co-Plaintiffs 
at  law,  and  made  absolute  gene- 
rally, and  not  as  to  the  two  only. 
Held,  that  they  were  not  guilty  of 
a  contempt  by  afterwards  pro- 
ceeding in  the  names  of  the  three ; 
but  the  order  was  afterwards  va- 
ried, and  the  Plaintiff*,  who  had 
been  arrested  in  the  meanwhile, was 
set  at  liberty  on  undertaking  to 

K  k  confess 
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confeM  judgmenty  in  order  tbat 
he  might  not  aflerwards  say,  that 
the  judgmeot  had  been  satisfied 
by  the  executioo*  Monqf  v.  «/br- 
dan*  Page  229 

6.  Generally,  where  a  common  in- 
junction issues  against  several 
PJaiotiffii  at  law,  it  will  not  be  dis- 
solved until  all  their  answers  come 
in;  but  there  are  exceptions  to 
the  rule.  The  practice  in  such 
cases  stated.  lUd* 

7*  On  an  application*  for  an  injunc- 
tion to  restrain  an  alleged  irrepa- 
rable injury,  by  taking  away  stones 
from  the  sea  shore,  the  Court,  con- 
sidering that  the  Plaintiff  was  most 
likely  to  suffer  by  its  non-interfer- 
ence, granted  the  injunction ;  and 
although  the  Plaintiff's  title  was 
purely  legal,  and  was  not  clearly 
made  out,  it  refused  to  put  him 
on  the  terms  of  bringing  an  action 
to  try  it,  but  merely  gave  him 
liberty  so  to  do.     Clowes  v.  Beck. 

S47 

8.  Where  a  special  injunction  has 
been  obtained  on  affidavits,  and 
on  the  answer  coming  in,  the  De- 
fendant moves  to  dissolve,  such 
affidavits  may  be  used  against  the 
answer.    Custance  v.  Cunningham. 

S63 

See  Fraud. 

Lands    Clauses   Consoli- 
dation Act. 
Railway,  5.  17.  18. 
Receiver,  1. 
Schoolmaster,  1,  2. 
Trade  Marks. 
Turnpike  Trust. 


INSUFFICIENCY. 
iS«  Discovert,  1. 


INTEREST. 

1.  A  bill,  instituted  by  a  testator, 
was  revived  by  his  executors,  and 
was  afterwards  dismissed  with 
costs,  to  be  paid  by  the  executors, 
and  retained  out  of  the  assets. 
The  state  of  the  assets  required 
the  executors  to  pay  a  consider, 
able  sum  out  of  their  own  monies. 
Held,  that  they  were  not  entitled 
to  interest  thereon.  Lewis  v. 
Lewis,  Page  82 

2.  A  purchase  was  to  be  completed 
on  a  given  day,  when  the  pur- 
chaser was  to  have  postotston, 
and  it  was  provided,  ''that  if, 
from  any  cause  whatever,**  the 
purchase  money  should  not  be 
then  paid,  the  purchaser  should 
pay  ^terest.  A  delay  of  six 
months  occurred  froin  the  default 
of  the  vendor  in  not  furnishing 
proper  abstracts.  Held,  that  the 
purchaser  must  pay  interest,  un- 
less he  gav«  up  the  rent,  during 
that  period.     Cwnpe  v.  Bakewell. 

AI21 

See  Taxation,  6. 


IRREGULARITY. 

One  notice  of  motion  to  confirm  the 
Master's  report  of  best  purchaser, 
and  to  pay  the  purchase  money 
into  Court,  is  irregular.  Duffield 
V.  Elwes.  85 

ISSUE. 


J 
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ISSUE,  TRIAL  OF, 
See  Tales. 


JURISDICTION. 

See  Lunatic. 
Master,  I. 
Prohibition. 
Railway,  S. 
WiNDiNO-UF  Act,  S. 


LANDS    CLAUSES    CONSOLI- 
DATION  ACT. 

A  coal  merchant,  alleging  that  he 
was  **  injuriously  affected"  incon- 
sequence of  his  business  being  im- 
peded  by  the  erection,  by  a  Com- 
pany, of  a  coffer-dam  in  a  public 
harbour,  gave  notice  of  arbitration 
under  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act. 
Lord  LangdaUf  on  the  authority 
of  the  London  and  North  Western 
Railway  Company  v.  Smithy  re- 
strained the  proceedings^  but  the 
injunction  was  dissolved  by  the 
Lords  Justices,  The  Sutton  Har^ 
hour  Improvement  Company  v. 
Hitchens,  Page  408 

LEASE. 

A  testator  covenanted  for  a  per- 
petual renewal  of  a  lease :  Held, 
that  the  proper  form  of  lease  to 
be  granted  by  trustees  was  a  de- 
mise for  the  new  term,  reciting 


the  original  covenant  by  the  tes- 
tator. The  Copper  Mining  Com^ 
pany  y.  Beach.  Page  478 

See  Renewal. 


LEGAL  ESTATE. 

The  legal  estate  was  presumed  to 
be  vested  in  the  persons  to  whom 
it  was  purported  to  be  conveyed, 
notwithstanding  some  irregulari- 
ties. Attomey»General  v.  Dal' 
ton.  141 


LEGAL  RIGHT. 
See  Injunction,  7. 

LONG  ANNUITIES. 

See  Further  Directions. 
Perishable  Property,  1. 

LUNATIC. 

Order  made  by  the  Master  of  the 
Rolls,  directing  the  dividends  of  a 
sum  in  Courts  belonging  to  a  per- 
son of  unsound  mind,  though  not 
so  found  by  inquisition,  to  be  paid 
to  her  father  for  her  maintenance. 
In  re  Berry.  455 


MASTER. 

1*  After  a  report  has  been  confirmed, 

the  Master  has  no  authority  to 

Kk  2  correct 
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correct  even  clerical  errors  there- 
in ;  but  it  may  be  done  with  the 
authority  of  the  Court.  Richard' 
son  V.Ward.  Page  110 

2.  Course  of  proceedings  in  such 
cases.    Ibid, 


MASTER'S  REPORT- 

Error  in  a  Master's  report,  which  had 
been  continued  in  the  decree, 
whereby  sums  in  Irish  currency 
had  been  treated  as  English 
money,  corrected  upon  petition. 
Ellis  V.  Maxwell.  287 


MISJOINDER. 

A  bill  was  filed  by  husband  and  wife 
partly  in  respect  of  the  wife's 
separate  estate ;  but  she  sued  by 
her  next  friend.  An  objection  for 
misjoinder  was  overruled.  Med- 
dowcrqft  y.  Campbell.  184 


MISNOMER. 

In  a  bill,  filed  by  J.  H.  H.  C,  com- 
monly called  Viscount  **Alfordf** 
he  was  by  mistake  called  '^  Alfred^** 
a  plea  of  misnomer  was  overruled, 
with  costs.     Cast  v.  Southee.  435 


MORTGAGE. 

1.  On  a  bill  by  first  mortgagee  against 
mortgagor  and  second  mortgagee, 
the  Plaintiff  should  prove  the 
second  mortgage,  otherwise  he 
can  only  take  an  inquiry  at  the 


first  hearing.     Guardner  v.  Bou*' 
cher.  Page  68 

2.  Even  in  the  case  of  infants,  the 
Court  will  only  extend  the  time 
for  payment  of  the  mortgage 
money,  upon  the  terms  of  imme« 
diate  payment  of  the  interest  and 
costs.     Coombe  Y.  Steooart.     Ill 

See  Equitable  Mortoaob. 

MOTION. 
One  notice  of  motion  to  confirm  the 
Master's  report  of  beat  purchaser, 
and  to  pay  the  purchase-money 
into  Court,  is  irregular.  Dujffield 
V.  Elwes.  85 

See  Injukctiok,  1. 


NEGOTIATION. 
See  Surprise. 

NEXT  FRIEND. 

A  Defendant  cannot  act  as  next 
friend  of  a  Pltiniifi Jeme  covert. 
Payne  v.  Little.  114 


OFFICER. 
See  Equitable  Assiqkmbnt. 


PARENT 
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PARENT  AND  CHILD. 

When  a  father  purchases  property 
with  his  own  money,  and  takes  a 
conveyance  in  the  name  of  his  son, 
the  law  presumes  it  to  be  an  ad- 
vancement for  the  son,  and  not  a 
trust  for  the  father.  Those  who 
allege  that  it  is  a  trust  are  bound 
to  prove  it,  and  the  evidence  for 
that  purpose  consists  mainly,  if 
not  exclusively,  of  contempora- 
neous circumstances.  Christy  v. 
Courtenay*  P^j^c  ^ 

See  Fraudulent  Convbtance. 

PARISH. 

1.  The  right  of  selecting  new  trus- 
tees of  a  parish  charity  held  to 
belong  to  the  ratepayers  in  vestry, 
and  not  to  the  surviving  trustees. 
Attorney 'General  v.  Dalton.     141 

2.  .In  I67I9  an  estate  was  purchased 
out  of  parish  funds,  and  was  con* 
veved    to    the    rector,    church- 
wardens,  and  twelve  parishioners, 
for  the  relief  of  the  poor  inhabit- 
ants.   The  deed  was  lost.    New 
trustees  were  appointed  by  deed, 
dated  in  1701,  which  recited  that 
the  deed  of  1671  provided,  that 
when  the  trustees  were  reduced 
to  five,  they  'should  convey  the 
premises  to  themselves  and  eleven 
other  parishioners.  In  1725, 1769> 
1782,  and  1806,  new  trustees  were 
appointed  by  the  parishioners,  but 
the  deeds  executed  in  1769, 1782, 
and  180G,  contained  a  proviso  that 
the  new  trustees  should  be  nomi- 
nated by  the  five  survivors.     In 
1831  and  1842  new  trustees  were 
appointed    by  the    old  trustees. 


Held^  upon  the  whole^  that  the 
last  appointments  were  invalid, 
and  that  the  right  of  nominating 
new  trustees  belong  to  the  pa- 
rishioners, and  not  to  the  sur* 
viving  trustees.  Attorney-Gene' 
ralv.  Dalton.  Page  141 

PARTIES. 

1.  A  Defendant  objected  to  a  suit 
for  want  of  parties  alleged  to  be 
interested  under  an  instrument 
not  proved.  The  objection  was 
overruled,  and  a  decree  made 
reserving  their  rights.  Meddoto- 
croft  V.  Campbell,  1 84 

2.  A  Defendant  A.  B,  objected  that 
C  D,  was  a  necessary  party.  A. 
B.'s  title  in  the  suit  being  dis- 
allowed, the  objection  was  also 
overruled.  Ibid* 

3.  Demurrer  for  want  of  parties 
overruled,  on  the  ground  of  the 
statements  in  the  bill,  as  to  his 
ignorance  of  the  changes  which 
had  taken  place  in  the  parties 
interested.  Zulueta\.  Vinent.  215 

4.  An  estate  was  devised  to  A,  for 
life  without  impeachment  of  waste, 
with  remainder  to  his  issue  in  tail ; 
with  remainder  to  B.  for  life,  with- 
out impeachment,  &c. ;  with  re- 
mainder to  his  issue  in  tail.  A  had 
no  issue,  and  his  assignees  having 
committed  equitable  waste,  it  was 
held  that  the  right  to  the  produce 
could  not  be  determined  until  the 
death  of  ^.,  as  he  might  have  issue 
who  possibly  would  be  entitled 
to  an  interest  in  such  produce. 
Luskin gton  v.  Bolder 0.  418 

See  Misjoinder. 

A"^  3      PARTNERS 
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PARTNERS. 
See  Rblbasb* 

PAUPER- 

A  claimant  allowed  to  proceed  in 
Jbrmd  pauperis  under  the  Trustee 
Relief  Act.    In  re  Money. 

Page  107 

PAYMENT  INTO  COURT. 

A  Plaintiff  cannot,  af^er  decree,  ob- 
tain an  order  for  the  Defendant  to 
pay  money  into  Court  upon  ad- 
missions contained  in  his  answer. 
He  must  proceed  on  the  examina- 
tion or  report.     Wright  v.  Lukes* 

107. 
See  Accountant  Gbnbral. 

PAYMENT  OUT  OF  COURT. 
See  Costs,  2. 
Lunatic 

PERISHABLE  PROPERTY. 

1.  A  testator  possessed  of  sums  in 
various  stocks  and  of  long  an- 
nuities, gave  certain  specific  and 
general  stock  legacies;  "and  as 
to  all  the  rest,  residue,  and  re- 
mainder of  his  estate,**  he  gave  to 
his  widow  for  life.  And  after  her 
decease  he  bequeathed  "tV  as 
follows :  —  He  then  gave  various 
general  stock  legacies,  and  what- 
ever then  might  be  remaining, 
after  the  above  mentioned  divi- 
sions had  been  made,  he  gave  to 
the  Plaintiffs.  Held«  that  the 
widow  was  not  entitled  to  enjoy 
the  long  annuities  in  specie.  Lick' 
Jleld  v.  Baker.  447 


.  A  tenant  for  life  was  wrongfully 
permitted  to  enjoy  a  perishable 
property  in  specie.  The  executor 
died,  and  the  tenant  for  life  then 
proved  the  will,  and  continued  to 
receive  the  income.  On  a  bill 
against  the  representatives  of  the 
executor  and  the  tenant  for  life, 
which  contained  no  special  charge, 
and  after  the  common  decree: 
Held,  that  in  such  a  suit,  a  legatee 
could  not  be  made  to  refund  over- 
payments voluntarily  made  by  the 
executor;  and,  secondly,  that  the 
tenant  for  life  must  account  for 
the  surplus  income  received  by 
her  after  she  had  proved  the  will, 
but  not  for  that  received  before. 
Lid^field  v.  Baker.  Page  447 

See  FuRTHBR  Dirbotionb 

PLEA. 
See  MisNOMBR. 

PLEADING. 

Sec  Costs,  L 
Dbmurrbr,  2. 

MlSJOIlfl>BR. 
MiSNOMBR. 
MORTOAOB,  1. 

Parties,  1.  S. 

Production  of  Documents. 

Specialty  Creditor. 

POWER. 
See  Schoolmaster,  1,  2. 

PRACTICE. 

See  Accountant  General. 

Contempt. 

Costs* 

See 
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See  Cross  Bill. 

D19COTKRY,  %  S. 
DlSKISaAL* 

IiijimoTioir« 
MAsnii's  Report,^ 
MotioK, 
Next  Frisvo. 

PATlfCNT  INTO  CoURT* 

Prodvctiovov  Docdmsnts* 

Prohibitiok. 

rscbiysr,  5* 

Records. 

Revivor. 

Sv^STiTinrsD  Service. 

Tales. 

Taxation. 

Time  to  Answer. 

Waste. 

Winding-up  Act,  4?. 

PRESUMPTION. 
See  Legal  Estate. 

PRINCIPAL  AND  SURETY. 

Sureties  are  not  discharged  by 
giving  of  time  to  the  principal 
debtor  in  cases  where  the  remedies 
against  the  suretfes  are  expressly 
reserved.     Owen  v.  Homan. 

Page  196 

PRIORITY. 
A  testator  empowered  his  trustees  to 
charge  his  estates  for  certain  pur- 
posesy  and  he  devised  tt  od  trusts 
for  A.  and  B*  The  charge  was 
raised,  and  became  vested  in  A.^ 
who  filed  a  bill  to  raise  the  charge, 
and  to  ascertain  the  rights  of  the 
parties    in    the    surplus.     Held, 


that  A*%  costs  of  suit  had  priority 
over  those  of  B.  Hoxjoard  v. 
Prince.  Page  72 


PRODUCTION  OF  DOCU- 
MENTS. 

1.  A  Defendent  admitted  that  cer- 
tain documents  were  in  the  pos- 
session of  himself  and  IV.  C  his  co- 
executor,  and  that  others  were  in 
the  possession  of  their  joint  soli- 
citor. IV.  C.  not  being  a  party  to 
the  suit,  Held,  that  an  order  for 
production  could  not  be  made 
against  the  Defendant  on  such  an 
admission.     Morrell  v.  Wootten. 

105 

2.  Where  a  Defendant  has  in  his 
possession  documents  belonging 
to  his  client  or  eeeiui  que  trusty  a 
production  will  not  be  ordered  in 
their  absence  (per  Sir  L.  Shad- 
loell).  But  where  an  action  at 
law  is  brought  by  a  trustee  by  the 
direction  and  for  the  benefit  of 
the  cestui  que  trusty  such  trustee 
is  bound  to  produce  all  the  docu- 
ments to  the  same  extent  as  if  he 
had  not  only  the  legal  but  also 
the  beneficial  interest.  (Per  Lord 
Lyndhurst)*     Fern  v.  Guppy.  457 

3.  A  bill  of  discovery  was  filed  in 
aid  of  a  defence  to  an  action  at 
law,  which,  at  the  hearing  of  the 
cause,  the  Plaintiff  had  liberty  to 
bring :  Held,  that  the  Defendant 
was  not  bound  to  produce  letters 
or  documents  relating  to  the  trial, 
written  preparatory  to  the  action 
at  law  or  the  suit.     Per  Lord 

Kk  ^  Lyndhurst 
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Lyndhunt  and  Sir  L.   ShadweU. 
Few  V.  Guppy.  Page  4j57 

4.  Where,  at  the  hearing,  the  bill  is 
retained,  and  liberty  is  given  to 
the  Plaintiff  to  establish  his  right 
at  law,  it  is  not  the  practice  to 
direct,  by  the  order,  a  production 
of  books  and  papers  in  the  parties' 
possession  relating  to  the  matters, 
nor  to  give  leave  to  the  Defendant 
to  file  a  bill  of  discovery  in  aid  of 
his  defence.  The  rule  is  the  sanae 
when  the  order  directs  certain  ad- 
missions to  be  made  on  points  not 
in  controversy,  but  it  is  different 
in  the  case  of  an  issue  being 
directed.     Per  Sir  C.  C.  Pepys. 

Ibid. 

5.  A  Defendant  filled  the  character 
of  solicitor  only,  and  afterwards 
the  double  character  of  trustee 
and  solicitor  for  others :  Held, 
that  he  was  bound  to  produce  all 
the  documents  and  communica- 
tions between  him  and  his  client, 
except  those  which  had  taken 
place  pending  the  litigation.  Per 
Lord  Lyndhursi.  Ibid, 

6.  A  bill  of  discovery  insisted  on  the 
invalidity  of  a  patent,  on  the  ground 
that  it  had  been  assigned  to  more 
than  five  persons,  and  prayed  a 
production  of  the  documents,  &c., 
*'  relating  to  the  matters  afore- 
said :*'  Held,  that  the  DefendanU 
were  bound  to  produce  those 
documents  only  which  related  to 
that  point,  and  were  entitled  to 
seal  up  such  parts  as  related  to 
other  matters.  Per  Lord  Lynd- 
hurst.    Fevo  v.  Guppy,  4^7 


PROHIBITION. 

Writ  of  prohibition  against  a  County 
Court  Judge,  granted  in  the  Vaca- 
tion by  the  Master  of  the  Rolls. 
Jurisdiction  was  afterwards  given 
to  any  common  law  Judge  to 
grant  such  a  prohibition  in  the 
vacation.  See  IS  &  14  VicL  c.  61. 
*.  22.  fVright  v.  Cattell.  Page  81 

PUBLIC  COMPANY. 

See  Railway. 

Winding-up  Act. 

PUBLIC  WRONG. 

A*Plaintiff  sued,  as  one  of  the  pub- 
lic, to  restrain  a  railway  com. 
pany  froip  closing  it.  Held,  that 
such  a  suit  could  not  be  main- 
tained. Thome  v.  The  Taw  Vale 
Railway  and  Dock  Company*  .  10 

See  Railway,  10. 

RAILWAY. 

1.  A  railway  communicated  with  a 
river,  upon  the  banks  of  which 
the  company  were  empowered  to 
erect  wharfs  &c.  and  take  tolls. 
The  navigation  of  the  river  having 
become  deteriorated,  the  company 
were  about  to  support  a  bill  for 
improving  it.  An  injunction  was 
granted  to  restrain  the  applica- 
tion of  the  funds  of  the  company 
towards  that  object.  Munt  v.  The 
Shrewsbury  and  Chester  Railway 
Company.  1 

2.  Companies  having  funds  for  objects 

which 
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which  are  distinctly  deGned  by 
Act  of  Parliament,  cannot  be  al- 
lowed to  apply  them  to  any  other 
purpose  whatever,  however  ad- 
vantageous or  pro6tabIe  that  pur- 
pose may  appear  to  be  to  the 
Company,  or  to  the  individual 
members  of  the  Company.  Munt 
V.  The  Shreuoshury  and  Chester 
Railway  Company,  Page  1 

S.  A  Plaintiff  sued,  as  one  of  the 
public,  to  restrain  a  railway  com- 
pany from  closing  it.  Held,  that 
such  a  suit  could  not  be  main- 
tained. Thome  v.  The  TavoVale 
Railway  and  Dock  Company  •    10 

4.  Upon  the  construction  of  a  con- 
tract between  an  individual  and  a 
railway  company,  held  that  no- 
thing had  taken  place  which  could 
give  him  a  right  to  use  horses,  as 
the  moving  power,  against  the  will 
and  consent  of  the  company.  Ibid. 

$•  It  appeared  very  probable,  that 
at  the  time  of  the  filing  of  the  bill, 
a  company,  which  was  authorised 
to  make  150  miles  of  railway,  in- 
tended to  complete  twenty-three 
miles  only,  and  abandon  the  rest. 
Upon  a  motion  to  restrain  them, 
it  appeared  that  the  company  had 
since  abandoned  the  whole.  The 
Court  was  of  opinion,  that  if  the 
ca&e  had  remained  as  it  was  at 
the  time  of  the  filing  of  the  bill, 
the  Plaintiff  would  have  been 
entitled  to  the  injunction,  but 
refused  it,  on  the  ground  of  the 
alteration  in  the  existing  circum- 
stances, and  gave  no  costs.  Logan 
V.  The  Earl  of  Courtoton.  22 

6.  It  is  improper  and  wrong  for 
railway  companies  to  embark  their 


funds  in  other  railway  under- 
takings; and  they  have  no  right 
to  engage  or  pledge  their  funds 
or  entangle  their  affairs  in  unau- 
thorised transactions,  upon  the 
speculation  that  they  may  obtain 
Parliamentary  authority  for  doing 
acts  which  are  beyond  their  powers 
at  the  time  when  they  are  done. 
Logan  V.  The  Earl  of  Courtotvrt. 

Page  22 

7.  Motion  to  restrain  a  company 
from  declaring  a  forfeiture  of 
shares,  by  reason  of  the  non- 
payment of  calls  alleged  to  be 
made  for  illegal  purposes,  refused, 
although  it  appeared,  that  the  di- 
rectors had  conducted  the  pro- 
ceedings, in  many  particulars,  in 
a  very  improper  manner,  it  being 
sworn,  that  money  was  wanted  to 
satisfy  existing  legal  obligations 
of  the  Company,  and  it  being  de- 
nied that  the  Company  sought  to 
enforce  the  calls  for  illegal  pur- 
poses. Ibid. 

8.  It  has  not  been  yet  settled,  to 
what  extent^ or  subject  to  what 
particular  limitations  the  jurisdic- 
tion of  the  Court  ought  to  be  ex- 
ercised, in  preventing  or  checking 
the  erroneous  conduct  of  Corpo- 
rations created  by  Act  of  Parlia- 
ment for  public  purposes  ;  but 
the  classes  of  cases  in  which  this 
Court  has  been  called  on  to  inter- 
fere, arise  from  a  combination,  1. 
of  acts  illegal  as  to  the  public ;  2. 
breaches  of  contract  with  the 
subscribers;  and  S.  acts  inca- 
pable of  being  rectified  by  the 
shareholders  themselves  in  the  ex- 
ercise of  their  own  powers.  Browne 

V.  The 
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V*   TTie   Monmouthshire  Raihoay 
and  Canal  Company,         Pftg^  32 

9.  It  is  necessary  in  such  cases  to 
distinguish  between  the  duty  of 
the  governing  body  to  the  public 
and  that  to  their  shareholders.  Ibid. 

10.  After  the  expiration  of  the  time 
for  completing  a  railway^  which  by 
their  act  the  Company  were  **  re- 
quired ^  to  make>  a  bill  was  filed  by 
a  shareholder  seeking  to  restrain 
the  Company  from  making  any 
dividend)  until  the  whole  of  the 
works  had  been  completed.  A 
general  demurrer  was  allowed,  on 
the  ground  that  the  non-comple- 
tion being  a  public  wrong,  the 
Court  had  not  jurisdiction  to  in- 
terfere»  and  that  the  mlsapplica- 
tfon  of  the  income  was  the  subject 
of  internal  regulation.  Ibidm 

11.  This  Court  does  not  attempt  to 
direct  the  performance  of  all  the 
duties  which  the  governing  bodies 
of  such  Companies  owe  to  the 
shareholders;  but,  on  the  con- 
trary, leaves  to  the  Companies 
themselves  the  enforcement  of  all 
the  duties  arising  t>ut  of  matters 
which  are  the  subject  of  internal 
management.  Ibid. 

12.  It  cannot  be  safely  said,  that 
in  no  case  whatever  Joint  Stock 
Companies  ought  to  be  allowed 
to  divide  any  profits  or  receive 
any  tolls,  until  ail  their  works 
have  been  completed.  Ibid, 

13.  Disapproval  of  the  practice  of 
filing  demurrers,  in  railway  cases, 
on  mere  formal  and  technical 
grounds.  Ibid, 

14.  In  a  Railway  Company  there 
were  two  classes  of  shareholders. 


A  general  meeting  authorised  the 
Directors  to  apply  to  Parliament 
for  an  Act  which  woald  very  ma- 
terially alter  the  existing  rights 
and  interests  of  the  two  classes 
inter  se.  Held,  that  such  an  ap- 
plication was  not  a  breach  of 
trust  or  duty,  and  that  to  hold 
otherwise  would  be  applying  too 
strictly  to  a  Railway  Company 
the  principles  admitted  to  be  ap- 
plicable to  private  partnerships, 
resting  on  private  contracts  un- 
connected with  public  duties  and 
interests,  and  capable  of  dissolu- 
tion. Stevens  v.  The  South  Devon 
RaUvsay  Company,  Page  48 

15.  Upon  the  application  of  a  share- 
holder of  one  of  such  two  classes, 
for  an  injunction  to  restrain  the 
application  to  Parliament,  and  the 
use  of  the  corporate  seal  and  the 
application  of  the  corporate  funds 
for  that  purpose,  the  Court  refused 
to  restrain  the  application  to  Par- 
liament, or  the  use  of  the  corpo- 
rate seal  for  that  purpose,  but 
restrained  the  application  of  the 
funds  and  monies  of  the  Company 
towards  the  payment  df  the  costs. 

Ibid, 

16.  The  arbitrary  and  despotic 
powers  given  by  the  legislature  to 
public  companies  are  granted  in 
consideration  of  an  expected  public 
benefit ;  and  such  Companies  must, 
therefore,  keep  within  the  limits  of 
their  powers.  Carlisle  v.  The  South 
Eastern  Railtjay  Company,     295 

17.  By  Act  of  Parliament,  railway 
A,  was  authorised  to  transfer  a 
portion  of  the  line  to  a  railway  jB., 
with  power  for  railway  B.  to  raise 

new 
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new  iharea  to  complete  it ;  and  it 
was  provided,  that  if,  after  transfer, 
the  transferred  line  should  not  be 
completed  within  three  years,  it 
should  not  be  lawful  for  railway 
B,  to  pay  any  dividend  until  the 
whole  railway  should  be  opened. 
The  three  years  having  expired, 
held  that  railway  B.  could  pay 
no  further  dividends  even  to  its 
original  shareholders  until  the 
branch  had  been  completed,  and 
they  were  restrained  by  injunction 
in  a  suit  by  one  shareholder  suing 
on  behalf  &c.  Carlisle  ▼.  The 
South  Eastern  Railway  Company. 

Page  295 
18.  The  Master  of  the  Rolls  re- 
strained the  payment  of  a  dividend 
declared  the  day  on  which  the 
bill  was  filed,  but  this  was  reversed 
by  the  Lord  Chancellor.  Ihid. 
See  Scrip  Shares. 

REAL  AND  PERSONAL 
ESTATE. 

See  Exoneration. 

RECEIVER. 

1.  In  a  suit  relating  to  two  annuities 
secured  on  real  estate,  and  to 
which  the  grantor  was  not  a  party, 
a  Receiver  was  appointed  *<  of  the 
incomes  of  the  out-standing  trust 
property  in  the  pleadings  men- 
tioned.** The  Receiver  entered 
and  continued  in  possession  of  the 
real  estate,  for  six  years.  The 
Court  refused  to  restrain  the 
grantor  by  injunction  from  dis- 
training on  the  tenants.  Crotc  v. 
Wood.  271 


2.  An  order  for  a  Receiver  ought  to 
state  distinctly,  on  the  face  of  it, 
over  what  property  the  Receiver 
Is  appointed.     Crow  v.  Wood. 

Page  271 

8.  After  verdict,  but  before  judg- 
ment, the  Master  of  the  Rolls  ap- 
pointed a  Receiver  against  the 
party  in  possession,  an  order  nisi 
for  a  new  trial  being  pending ;  but 
the  Lord  Chancellor  reversed  the 
decision.   Bainbrigge  v.  Baddeley. 

355 

4.  A  Sheriff  seized  the  goods  of  a 
tenant  of  lands,  over  which  a  Re- 
ceiver had  been  appointed.  He 
retained  half  a  year's  rent  and 
paid  over  the  balance  to  the 
judgment  creditor.  The  Receiver 
claimed  the  rent  and  the  Plaintiff 
brought  an  action  against  the 
Sheriff,  who  applied  to  the  Court 
for  protection  as  between  these 
adverse  claims.  The  Court  de- 
clined to  interfere.     Try  v.  Try. 

422 

RECORDS. 

Before  ordering  the  production  of 
original  records,  the  Court  re- 
quires it  to  be  shewn  that  the 
office  copies  will  not  be  sufficient. 
Anonymous.  420 

REFUNDING. 
See  Perishable  Property,  2. 

RELEASE. 

I.  A  banking  firm,  consisting  of  ^., 
P.,  and  C,  were  indebted  to  the 
Plaintiff.      A.  died:— Held,  that 

the 


5M 
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the  estate  of  A.  was  not  released 
from  the  Plaintiff's  demand  by  his 
receipt  of  interest  from  the  sur- 
viving and  a  new  partner.  Harris 
'    y.Farvoell.  Page  40S 

2.  A.  was  co-partner  with  B^  C, 
and  D.  as  banker,  and  was  partner 
in  another  banking  firm,  with  B. 
and  C.  A.  died  and  £•  was  ad- 
mitted a  partner  in  the  first  bank 
alone.  The  two  firms  became 
bankrupt,  and  under  an  order  of 
the  Court,  the  estates  of  the  two 
firms  were  consolidated.  The 
riaintiff  (a  creditor  of  the  first 
bank  in  A.*9  life)  received  a  di- 
vidend out  of  the  consolidated 
estate :  —  Held  that  A.^b  estate 
was  not  thereby  released.       Ibid. 

RENEWAL. 

A,  granted  a  lease  and  covenanted 
that  he  would  always,  at  any  time 
when  requested  by  the  lessees, 
&c.,  demise  the  premises  for  the 
further  term  of  thirty-one  years, 
in  which  new  lease  were  to  be 
contained  the  same  rents,  co- 
venants, articles,  clauses,  pro- 
visoes, and  agreements: — Held, 
that  this  amounted  to  a  covenant 
for  perpetual  renewal.  The  Copper 
Mining  Company  v.  Beach.     478 

See  Lease. 

REPORT. 

1.  After  a  report  has  been  confirm- 
ed, the  Master  has  no  authority  to 
correct  even  clerical  errors  there- 
in ;  but  it  may  be  clone  with  the 


authority  of  the  Court.  Richardson 

V.  Ward.  Page  110 

2*  Course  of  proceedings  in  such 

cases.  Ibid. 

REVERSIONARY  INTEREST. 

Husband  and  wife  made  an  assign- 
ment of  the  wife's  interest  in  a 
reversionary  fund,  which  after- 
wardff  fell  into  possession.  It  was 
mutually  imputed  and  not  denied, 
that  they  were  both  living  sepa- 
rate and  in  adultery.  Held,  that 
the  wife  was  entitled  to  a  settle- 
ment out  of  the  fund.  Greedy  v. 
Lavender.  62 

See  Vendor  and  Purchasxiu 

REVIVOR. 

When  a  Defendant  dies,  his  execu- 
tors cannot  compel  the  Plaintiff  to 
revive,  or,  in  default,  have  the  bill 
dismissed.   Reeves  v.  Baker.     115 

ROAD. 
See  Turnpike  Trust. 


SAVINGS  BANK. 

A.  B.f  after  depositing  in  his  own 
name  in  a  savings  bank  to  the  full 
extent  allowed,  made  further  de- 
posits to  another  account  in  the 
name  of  himself  and  sister,  but 
nominally  as  trustee  for  her.  By 
the  terms  of  the  act  of  parliament 
he  retained  a  control  over  the  fund. 
Held,  that  the  sister  was  not  en- 
titled, the  Court  thinking  that  the 

object 
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object  was  to  evade  the  act,  and 
not  to  create  a  trust  in  favour  of 
the  sister.     Field  v.  Lonsdale, 

Page  78 

SCANDAL- 

A  trustee  called  on  the  Defendant 
to    set    forth  whether,    for    the 
reasons  in  the  bill  stated,  or  some 
other  and  what  reasons,  he  was  not 
unable  to  execute  the  trusts,  **  or 
how  otherwise."    The  Defendant, 
in  his  answer,  imputed  to  the  Plain- 
tiff's solicitor  needless  delay  in  ef- 
fecting a  proposed  compromise^  his 
inducementbeing  to  favour  another 
solicitor,  his  personal  friend.  Held, 
that  the  statement  was  not  scan- 
dalous.    Reeves  v.  Baker,        436 

SCHOOLMASTER. 

1.  Injunction  granted  to  restrain 
trustees  of  a  grammar  school  re- 
moving the  master.  Willis  v 
Childe.  117 

2.  By  a  scheme  of  the  Court  for  the 
regulation  of  a  grammar  school 
founded  by  King  Edward  VI.  au- 
thority was  given  to  the  trustees 
''upon  such  grounds  as  they  should, 
at  their  discretion,  in  the  due  ex- 
ercise and  execution  of  the  powers 
and  trusts  reposed  in  them,  deem 
just/'  to  remove  the  master  at  one 
and  confirm  it  at  a  subsequent 
special  meeting.  The  trustees 
having  grounds  of  complaint 
against  the  master,  they,  without 
his  knowledge,  referred  the  matter 
to  a  committeci  who  investigated 


the  case  in  his  absence  and  without 
his     knowledge,     and     reported 
against  him.  The  trustees^  without 
communicating  the  report  or  hear- 
ing him,  confirmed  it  in  his  absence, 
and  resolved  to  remove  him ;  and 
they  summoned  a  second  meeting 
to  confirm  the  resolution.    The 
master  then  attended    and    was 
heard,  and  the  removal  was  con- 
firmed without  any  other  hearing 
or  inquiry  in  his  presence.    The 
Court  held,  first,  that  the  regula- 
tion did  not  confer  upon  the  trus- 
tees an  arbitrary  power  to  dismiss 
the    master,    upon    any  grounds 
which  they  might  deem  just^  free 
from  any  controul  of  this  Court, 
and,  secondly,   that  the  Master 
had  had  no  proper  opportunity 
afforded  him  of  defending  himself 
—  no  suflScient  means  of  explana- 
tion and  no  means  of  proving  his 
defence,  and,  on  motion,  the  trus- 
tees were  restrained  from  enforcing 
the   dismissal  and    ejecting    the 
master.  Willis  y.  Childe.  Page  117 


SCRIP  SHARES. 

Held,  that  scrip  shares  were  not  in* 
alienable.  JSx  parte  Bagge,  Re 
The  Northern  Coal  Mining  Com* 
pany,  162 

SEA  SHORE. 
See  Injunction,  7. 

SETTLEMENT. 
See  Husband  and  Wife. 


SHERIFF. 
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SHERIFF. 

A  Sheriff  seized  the  goods  of  a  tenant 
of  lands  over  which  a  Receiver 
had  been  appointed.  He  retained 
half  a  year's  rent  and  paid  over 
the  balance  to  the  judgment 
creditor.  The  Receiver  claimed 
the  rent,  and  the  Plaintiff  brought 
an  action  against  the  Sheriff,  who 
applied  to  the  Court  for  protec- 
tion as  between  these  adverse 
claims.  The  Court  declined  to 
interfere.    Try  v.  Try.  Page  422 

SOLICITOR  AND  CLIENT. 

L  A  solicitor  seeking  to  charge  a 
person  with  the  costs  of  legal  pro- 
ceedings, conducted  in  the  name 
of  another,  must  support  his  claim 
by  the  clearest  and  most  un- 
equivocal evidence.    In  re  Clarkf 

173 

2.  It  is  the  duty  of  a  solicitor  to 

keep  clear  and  distinct  accounts. 

Ibid. 
See  Production  of  Documents,  6. 
Substituted  Service. 
Taxation. 

SPECIALTY  CREDITOR. 

A  bond  creditor,  claiming  also  an 
equitable  mortgage  on  real  estate, 
filed  his  bill  for  foreclosure,  and 
in  aid,  for  the  administration  of 
the  personal  estate,  against  the 
executors  and  the  parties  entitled 
to  the  mortgaged  estate.  He 
failed  in  proof  of  the  equitable 
mortgage.  Held,  that  he  was  not, 
on  such  a  record,  entitled  to  a 


decree,  as  a  specialty  creditor, 
for  the  administration  of  the  real 
estate.       Chapman    v.  Chapman. 

Page  SOB 

SPECinC  PERFORMANCE. 

1.  The  Commissioners  of  Woods 
and  Forests  are  not,  under  the 
7  G,  4.  c.  77«»  entitled  to  sue  or 
liable  to  be  sued  for  the  specific 
performance  of  contracts  entered 
into  with  and  by  them.  Nurse  v. 
Lord  Seymour*  254 

2.  The  Commissioners  were  autho- 
rized, with  the  consent  of  the 
Lords  of  the  Treasury,  to  demise, 
or  previous  to  any  demise,  to  con* 
tract  to  demise.  The  bill  alleged 
that  the  Commissioners  having 
first  obtained  the  consent  re- 
quired, determined  to  demise^  and 
afterwards  contracted  to  demise 
to  the  Plaintiff,  and  prayed  a 
specific  performance.  Held,  on 
demurrer,  that  the  bill  could  not 
be  sustained.  Ibid. 

S.  A  suit  for  the  specific  perform- 
ance of  an  agreement  with  a  va- 
riation cannot  be  supported.  Ibid. 

STATUTE. 

7  Geo*  4.  c.  77.  See  Specific  Per- 
formance, 1. 

8  &  9  Vict.  c.  18.    See  Lands  Clau- 

ses Consolidation  Act. 
13  iS'  14  Vict.  c.  61.    See  County 
Court. 

SUBPCENA. 

A  Defendant,  out  of  the  jurisdic- 
tion, having   appeared   and   an- 
swered. 
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Bw&redf  the  bill  was  amended* 
The  subpcena  was  served  on  the 
Defendant's  solicitory  but  who 
did  not  enter  an  appearance.  The 
Master  of  the  Rolls,  declined  giv- 
ing liberty  to  the  Plaintiff  to  enter 
an  appearance  for  the  Defendant 
under  the   29th   Order  of  May 

184'5.     Zulueta  v.  Vinent. 

Page  227 

SUBSTITUTED  SERVICE. 

!•  To  obtain  the  successive  orders 
(in  a  matter,  and  not  in  a  cause) 
upon  a  person  to  pay  a  sum  of 
money  to  a  party,  personal  ser- 
vice of  the  preceding  order,  and 
a  demand  and  refusal  must  be 
proved;  but  where  the  party 
avoids  service,  the  Court  will  di- 
rect substituted  service,  and  dis- 
pense with  the  necessity  of  a  de- 
mand and  refusal.  In  Re  Mouri* 
lyan,  84 

2.  A  Defendant  who  had  appeared 
by  a  solicitor  in  the  original  suit, 
but  not  in  the  supplemental  suit, 
being  in  contempt,  went  to  reside 
abroad.  The  Court  ordered  that 
service  on  the  solicitor  of  the  pro- 
ceedings in  the  supplemental  suit 
should  be  good  service,  Scott  v. 
Wheeler.  239 

SUBSTITUTION. 

Bequest  to  H.  S.  for  life,  and  afler 
her  decease  to  the  testator's  four 
brothers  and  sister,  '<or  such  of 
them  as  should  be  then  living," 
equally.  And  in  case  any  of  them 


should  be  then  dead,  then  he 
bequeathed  the  deceased  child's 
share  to  the  children,  **  to  be  paid 
at  the  time  before  mentioned." 
The  brothers  and  sister  all  died 
in  the  lifetime  of  H.  S.,  one  (A.  B.) 
having  had  no  children.  Held, 
that  the  representatives  of  A,  B. 
were  entitled  to  his  share,  and 
that  all  the  children  took,  whether 
living  at  the  death  of  H*  S.  or  not. 
Masters  v.  Scales.  Page  60 

See  Absolute  Interest. 

SURPRISE. 

The  dates  of  the  proceedings  were 
as  follows:  action  30th  of  June^ 
declaration  12th  of  Jul^t  plea  6th 
of  Auguitf  notice  of  trial  25th  of 
November,  bill  filed  26th  of  No- 
vember,  motion  to  extend  injunc- 
tion 21st  of  January  following. 
The  motion  stood  over  for  an 
arrangement  without  prejudice, 
and  with  an  understanding  that 
the  answer  should  not  be  pressed 
for;  the  negociation  terminating 
on  the  7th  of  June,  and  the  motion 
was  renewed  on  the  19th  of  June, 
the  trial  being  fixed  for  the  22nd. 
The  Court  thought,  that  if  the 
case  was  to  be  decided  as  on  the 
2lst  of  January,  the  motion  ought 
to  be  refused ;  but  that,  as  matters 
now  stood,  the  Plaintiff  was  taken 
by  surprise,  and  the  motion  was 
granted.    Betoley  v.  Hancock.    15 
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TALES^ 

Practice  as  to  praying  a  tales  upon 
the  trial  of  an  issue  directed  by 
the  Court  of  Chancery.  Ellis  v. 
Bowman.  Page  318 

TAXATION. 

1.  Upon  a  motion,  after  taxation, 
for  an  order  on  a  solicitor  to  pay 
the  amount  found  due  from  him, 
he  was  also  ordered  to  pay  the 
costs  of  the  application.  In  re 
Bainbrigge  108 

2.  A  gross  sum  was  paid  to  a  soli- 
citor in  discharge  of  his  claim ; 
but  no  bill  of  costs  was  delivered* 
Held,  that  the  client  was  entitled 
to  have  a  bill  of  costs  delivered. 
In  re  Blackmore,  In  re  Billing 
In  re  Spike*  15^ 

3.  The  solicitor  of  trustees  and  ex- 
ecutors received  payment  of  his 
bill  of  costs  out  of  the  estate. 
Held  that  a  residuary  legatee  was 
entitled  to  have  a  copy  of  the  bill 
delivered  on  payment  of  the  costs 

of  it.  Ibid, 

4.  The  Court,  notwithstanding  there 
was  not  such  pressure  or  such 
allegations  and  proof  of  over- 
charges as  have  been  usually  relied 
on  in  such  cases,  ordered  the 
taxation  of  a  solicitor's  bill  after 
payment.  Ibid. 

5.  Since  the  last  Solicitor's  Act,  items 
struck  out  of  a  solicitor's  bill  on 
taxation,  as  chargeable  against 
another  person,  must  be  taken  into 
account,  in  determining  the  costs 
of  the  taxation.    In  re  Clark.  173 


6.  Under  an  order  to  tax,  the  Master 
may  take  an  account  of  the  re- 
ceipts of  the  solicitor  on  account 
of  interest  received  by  him,  but 
he  cannot  charge  him  with  the 
profits  made  from  monies  of  his 
clients  in  his  hands.  In  re  Savery. 

Page  418 

TENANT  FOR  LIFE. 
A  testator  directed  his  real  estate 
to  be  sold,  ''immediately,  or  as 
soon  as  conveniently  might  be," 
and  applied  in  aid  of  his  personal 
estate,  in  payment  of  his  debts; 
but  until  the  settlement  should  be 
made  as  after  directed,  the  rents 
were  to  be  applied  in  keeping 
down  the  mortgages,  and  the  re- 
sidue to  be  paid  to  the  persons 
entitled  under  the  settlement.  He 
then  directed  the  unsold  heredita- 
ments to  be  settled  on  A.  for  life, 
with  remainder  over.  The  testator 
was  greatly  indebted,  on  bonds, 
and  his  personal  estate  was  largely 
deficient.  More  than  a  year 
elapsed  before  the  sale  of  the  real 
estates.  Held,  that  the  interest 
on  all  the  debts  for  the  first  year 
was  payable  out  of  the  corpus  of 
the  real  estate,  but  that  the  tenant 
for  life  was  bound  to  keep  down 
the  subsequent  interest.  Greidey 
v.  The  Earl  of  Chesterfield.     288 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

See  Further  Directions. 
Tenant  for  Life. 
Perishable  Property. 

TIME 
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TIME  TO   ANSWER,  | 

1.  Bill  filed  9th  of  February,  time 
to  answer  expired  on  the  30th  of 
March,  when  a  month's  time  was 
given.  A  second  application  for 
time  was  refused  by  the  Master  on 
the  3rd  of  May,  but,  on  appeal, 
three  weeks  were  given  by  the 
Court  on  the  22nd  of  May.  York 
and  North  Midland  RaUtoay 
Company  v.  Hudson.        Page  69 

2.  On  applications  for  time  to 
answer,  it  must  be  considered, 
that  the  answer  is  necessary^  not 
only  for  giving  a  discovery  to  the 
Plaintiff,  but  to  enable  the  De- 
fendant to  state  the  nature  of  his 
defence  to  the  suit.  Ibid. 

3.  In  a  special  case,  the  time  for 
answering  was  enlarged  on  five 
successive  occasions.  Byng  v. 
Clark.  92 

4.  Upon  an  application  for  time  to 
answer,  the  Court  relies  on  the 
statement  of  Counsel,  as  to  the 
necessity  of  further  indulgence. 

Ibid. 

TITLE- 
See  Discovert,  1. 

TRADE  MARKS. 

The  Plaintiff  Thomas  Holloway  sold 
a  medicine  as  "  Holloways  pills." 
The  Defendant  Henry  Holhway 
commenced  selling  pills  as  '*  H. 
H6lUnoay*%  pills,"  but  in  boxes, 
&c.  similar  to  the  Plaintiff's,  and 
with  a  view  of  passing  off  his  pills 
as  the  Plaintiff's.  He  was  re- 
Vol.  XIII. 


strained  by  injunction.     HoOoway 
V.  HoUovoay.  209 

TRUST. 

4 

See  Advancement. 
Schoolmaster. 

TRUSTEE. 

1.  The  right  of  selecting  new  trus- 
tees of  a  parish  charity  held  to 
belong  to  the  ratepayers  in  vestry, 
and  not  to  the  surviving  trustees. 
Attorney^General  v.  Dcdton. 

Page  HI 

2.  In  1671f  an  estate  was  purchased 
out  of  parish  funds,  and  was  con- 
veyed   to    the    rector,     church- 
wardens, and  twelve  parishioners, 
for  the  relief  of  the  poor  inha- 
bitants.  The  deed  was  lost.    New 
trustees  were  appointed  by  deed, 
dated  in  1701,which  recited  that  the 
deed  of  1671  provided,  that  when 
the  trustees  were  reduced  to  five, 
they  should  convey  the  premises 
to  themselves  and  eleven  other 
parishioners.  In  1725, 1769, 1782, 
and  1806,  new  trustees  were  ap- 
pointed by  the  parishioners,  but 
the  deeds  executed  in  1769, 1782, 
and  1806,  contained  a  proviso  that 
the  new  trustees  should  be  nomi- 
nated by  the  five  survivors.    In 
1831  and  1842  new  trustees  were 
appointed  by  the    old    trustees. 
Held,  upon  the  whole,  that  the 
last  appointments  were    invalid, 
and  that  the  right  of  nominating 
new  trustees  belonged  to  the  pa- 
rishioners, and  not  to  the  surviving 
trustees.  Ibid^ 

L I  See  Breach 
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See  Breach  of  Trust. 
Costs,  4. 
Turnpike  Trust. 

Voluntary  Gift. 

TUNNEL. 
',    See  Turnpike  Trust. 

TURNPIKE  TRUST. 

The  trustees  of  a  turnpike  road 
which  passed  over  a  hill,  were 
empowered  to  lower  it  when  ne- 
cessary. They  apph'ed  to  restrain 
an  adjoining  freeholder  from 
making  a  tunnel  under  the  road, 
on  the  ground  that  it  would  ob- 
struct the  future  improvement  of 
the  road.  Tlie  Court,  however, 
held,  that  it  had  no  authority  to 
interfere,  and  refused  the  applica- 
tion.    Cunliffe  y.  IVhalley.      411 


UNDUE  INFLUENCE. 
See  Fraud. 


VENDOR  AND  PURCHASER. 

A  purchaser  under  the  court  of  a 
reversionary  interest  having  made 
default  in  completing,  a  resale  was 
ordered,  and  the  purchaser  was 
to  make  good  any  deficiency. 
Before  such  resale^  it  was  disco- 
vered, that  the  reversionary  in- 
terest had  previously  fallen  into 
possession,  the  Court  gave  the 
purchaser  four  days  to  complete 


his  purchase.     Robertson  v.  Skel- 
ton.  Page  91 

See  Interest,  2. 
Motion. 
Specific  Performance. 

VISITOR. 

See  Schoolmaster. 

VOLUNTARY  CONVEYANCE. 

A  testator  had  transferred  property 
into  the  names  of  his  sons.  Held, 
that  they  were  advancements; 
but  there  being  doubts  as  to  his 
solvency  at  the  time,  inquiries 
were  directed  on  the  point. 
Christy  v.  Courtenay.  96 

See  Voluntary  Gift. 
Savings  Bank. 

VOLUNTARY  GIFT. 

A.  B.9  after  depositing  in  his  own 
name  in  a  savings  bank  to  the  full 
extent  allowed,  made  further  de- 
posits to  another  account  in  the 
name  of  himself  and  sister,  but 
nominally  as  trustee  for  her.  By 
the  terms  of  the  act  of  parliament 
he  retained  a  control  over  the 
fund.  Held,  that  the  sister  was 
not  entitled,  the  Court  thinking 
that  the  object  was  to  evade  the 
act,  and  not  to  create  a  trust  in 
favour  of  the  sister.  Field  v. 
Lonsdale*  78 

See  Voluntary  Conveyance. 


WASTE. 

An  estate  was  devised  to  A,  for  life 
without    impeachment   of  waste, 

with 
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with  remainder  to  his  issue  in  tail ; 
with  remainder  to  B,  for  life  with- 
out impeachment,  &c.;  with  re- 
mainder to  his  issue  in  tail.  A, 
had  no  issue,  and  his  assignees 
having  committed  equitable  waste, 
it  was  held,  that  the  right  to  the 
produce  could  not  be  determined 
until  the  death  of  A^  as  he  might 
have  issue  who  possibly  would  be 
entitled  to  an  interest  in  such 
produce.    Lushington  v.  Boldero. 

Page  418 


WILL. 

1.  Bequest  to  H.  S.  for  life,  and 
after  her  decease,  to  the  testator's 
four  brothers  and  sister,  **  or  such 
of  them  as  should  be  then  living" 
equally.  And  in  case  any  of  them 
should  be  then  dead,  then  he 
bequeathed  the  deceased  child's 
share  to  the  children,  *'  to  be  paid 
at  the  time  before  mentioned.'* 
The  brothers  and  sister  all  died 
in  the  lifetime  of  H.  S.,  one  (A.B,) 
having  had  no  children.  Held, 
that  the  representatives  of  A.  B, 
were  entitled  to  his  share,  and 
that  all  the  children  took,  whether 
living  at  the  death  of  H.  S.  or 
not.     Masters  v.  Scales.  60 

2.  A  testator  charged  all  the 
**  monies  standing  in  his  name  in 
the  public  funds"  with  the  pay- 
ment of  an  annuity.  He  had  no 
money  standing  in  his  own  name, 
but  he  was  entitled  to  interests 
in  funds  standing  in  the  names 
of  trustees.     Held,  that  such  in- 


terests were    charged   with    the 
annuity.  Quennell  v.  Turner. 

Page  240 

See  Exoneration. 
Tenant  for  Lifb. 


WINDING-UP  ACT. 

1.  By  a  deed  of  settlement  of  a 
public  company,  it  was  provided, 
that  the  Company  was  to  continue 
forty  years: — that  the  shares  of 
deceased  proprietors  should  be- 
long to  their  personal  representa- 
tives ;  but  that  executors  should 
never  be  deemed  proprietors  until 
they  should  be  duly  admitted  pro- 
prietors, on  the  approval  by  the 
directors,  and  had  executed  the 
deed,  &c.,  "  and  then,  but  not  be- 
fore,"  they  were  to  become  pro- 
prietors, and  entitled  to  receive 
the  dividends.  Held,  that  upon 
^e  death  of  a  proprietor,  his 
estate  continued  liable,  until  a 
new  personal  liability  had  been 
created  pursuant  to  the  deed. 
In  re  The  Northern  Coal  Mining 
Company  (^Blakeley*s  Case,)     ISS 

2.  By  the  deed  of  settlement  of  a 
public  Company,  the  Directors 
had  a  power  of  pre-emption  of 
shares,  at  a  price  to  be  ascertained 
from  the  last  sales  appearing  in 
"  the  transfer  register  book,"  and 
then,  '<  but  not  before,"  all  future 
liabilities  of  the  vendors  were  to 
cease.  In  1840,  the  Directors 
purchased  of  A.  B,  a  number  of 
scrip  shares,  but  having  kept  no 

such 
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such  booky  the  apecific  directions 
were  not  and  could  not  be  fol- 
lowed. The  Company  was  after- 
wards wound  up,,  when  it  was 
sought  to  charge  A.  B»aa  b,  con- 
tributory, but  held,  that  the  Com- 
pany was  not  entitled  to  treat  the 
transaction  as  void,  by  reason  of 
the  non-obsenrance  of  the  forms, 
which  their  own  irregularity  and 
neglect  had  made  it  impossible 
to  observe.  Re  The  Northern 
Coal  Mining  Company,  Ex  parte 
Bagge.  Page  162 

3.  Where  in  the  course  of  winding 
up  a  legal  claim  is  made  against 


the  Company,  it  is  not  imperative 
on  the  Court  to  decide  it,  but  it 
may,  without  the  assent  of  the 
claimant,  require  him  to  establish 
bis  claim  at  law.  Re  the  Norwich 
Yam  Co.  Page  426 

4.  An  advertisement  under  the  Joint 
Stock  Companies  Act  stated,  that 
the  petition  would  be  heard  on 
Saturday  the  20th  of  December. 
The  20th  being  on  a  Thursdayf 
the  Court  would  not  hear  the 
petition,  but  required  fresh  no- 
tices to  be  given.  In  re  the  Joint 
Stock  Companies  Winding-up  Act. 

434 
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Spotttbwoodes  and  Shaw, 
New-8trect-Squarc. 
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